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In Tlie United States District Court for the

District of Idaho, Eastern Division

No. 1916

C. H. ELLE CONSTRUCTION CO., a corpora-

tion, Plaintiffs,

vs.

WESTERN CASUALTY AND SURETY COM-
PANY, a corporation. Defendant.

COMPLAINT
Comes now the plaintiff, C. H. Elle Construc-

tion Co., a corporation, and for cause of action

against the defendant, complains and alleges:

L
That the plaintiff C. H. Elle Construction Co.,

is a corporation duly organized and existing under

and by virtue of the laws of the State of Idaho

and is engaged in the general construction busi-

ness with its principal place of business at Poca-

tello, Bannock County, Idaho.

II.

That the defendant, Western Casualty and Surety

Company, is a foreign corporation organized and

existing under the laws of the State of Kansas,

and is duly qTialified, licensed and authorized to do

business in the State of Idaho as an insurance com-

pany, writing automobile liability coverage.
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III.

That the plaintiff is a citizen of Idaho and the

defendant is a citizen of the State of Kansas; that

the matter in controversy exceedSj exclusive of in-

terest and costs, the sum of Three Thousand Dol-

lars.

IV.

That the defendant has heretofore issued a policy

of automo])ile liability insurance to one William S.

Gagon, insuring a certain two-ton truck owned by

the said William S. Gagon against property dam-

age and public liability for personal injury.

V.

That on or about the 22nd day of August, 1954,

the above-mentioned vehicle owned by William S.

Gagon was being driven, with the consent and per-

mission of William S. Gagon, by one M. Burke

Horsley; that the said M. Burke Horsely was at

said time an employee of the plaintiff and was en-

gaged in the scope of his employment with said

plaintiff; that on said day there occurred a collision

between said vehicle and an automobile driven by

one Arnold Campbell as a result of which, on the

28th day of Fel^ruary, 1955, an action was filed in

the District Court of the Fifth Judicial District

of the vState of Idaho in and for the County of

Bannock hy Mary Lou Campbell, and Terrell Bay
Campbell, and Curtis Howard Campbell, minors by

their guardian ad litem, Mary Lou Campbell, vs.

C. H. Elle Constmction Co., a corporation, M.

Burke Horsley, Max Larson, and W. S. Gagon,
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praying for money damages for the alleged death

of Arnold Campbell, and further praying for prop-

erty damage to the vehicle of Arnold Campbell.

VI.

That the above-described policy of insurance is-

sued hj Western Casualty and Surety Company in-

cluded what is commonly known as an ''omnibus

clause" by the terms of which any person using

the automobile of the named insured with the per-

mission of said named insured is included within

the coverage of the policy in the same manner as

if he were the named insured; that said policy

further provides that the insurer mil defend any

suit against the insured, will provide legal defense

and costs thereof, and will pay on behalf of the

insured all sums which the said insured shall be-

come legally obligated to pay as damages because

of bodily injiuy or injury to all destruction of

property arising out of the use of the said automo-

bile, and any person or organization legally re-

sponsible for the use of the automobile.

VII.

That under provisions of said policy the said

plaintiff herein by and through its agents and serv-

ant, M. Burke Horsley, became an additional in-

sured under the policy issued by the defendant.

VIII.

That demand has been made by this plaintiff

upon the said defendant to assume the defense and
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costs and other obligations pursuant to its contract

and growing out of the above-described legal action,

but said defendant has refused and still refuses, so

to do.

IX.

That there is a controversy existing between the

plaintiff and the defendant by reason of the afore-

said claim and by reason of the defendant's refusal

to assume liability and obligations under its said

insurance contract.

X.

That the plaintiff has no plain, speedy or ade-

quate remedy at law.

Wherefore, plaintiff prays judgment against the

defendant as follows:

1. That this Court adjudicate, declare and de-

termine that the said defendant, by virtue of the

above-described insurance policy, be required to pro-

vide public liability and property damage protec-

tion according to the said policy and be required

to assume the costs of defense and the primary

defense of the action entitled ''In the District Court

of the Fifth Judicial District of the State of Idaho,

in and for the County of Bannock, Mary Lou

Campbell, and Terrell Ray Campbell and Curtis

Howard Campbell, Minors, by their Guardian Ad
Litem, Mary Lou Campbell, Plaintiffs, vs. C. H.

Elle Construction Co., a coi^poration, M. Burke

Horsley, Max Larsen, and W. S. Gagon, Defend-

ants."

2. That the plaintiff have such other and further
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relief as to this Coui-t may seem meet and equita-

ble, including its costs incurred herein.

MERRILL & IMERRILL,

/s/ By W. F. IVIERRILL,

Attorneys for the Plaintiff.

[Endorsed] Filed Sept. 19, 1955.

[Title of District Court and Cause.]

SUMMONS

To The Above Named Defendant:

You are herel^y summoned and required to serve

upon Merrill and Merrill, plaintiff's attorneys

whose address is Pocatello, Idaho, answer to the

Complaint which is herewith served upon you

within 20 (twenty) days after servdce of this Siun-

mons upon you exclusive of the day of service. If

you fail to do so, judgment by default will be taken

against you for the relief demanded in the Com-

plaint.

[Seal] /s/ By ED M. BRYAN,
Clerk of the Court.

Retui'n On Service of Writ

United States of America,

District of Idaho—ss.

I hereby certify and return that I served the an-

nexed Summons & Complaint on the therein-named

Western Casualty and Surety Company, a corpora-

tion, by handing to and lea^dng a true and correct
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copy thereof with Leo O'Comiell, Commissioner

of Insurance for the State of Idaho, personally at

State Capitol Bldg. at Boise, Idaho, in the said

District at 2:30 p.m., on the 22nd day of Septem-

ber, 1955.

Marshal's fees $2.00

Mileage None

Total $2.00

SAUL H. CLARK,
United States Marshal,

/s/ By REX WALTERS,
Deputy.

[Endorsed] : Filed Sept. 24, 1955.

[Title of District Court and Cause.]

MOTION TO DISMISS

The defendant herein moves the Court to dis-

miss the above entitled action for one, or more, or

all, of the following reasons:

1. To dismiss the action on the groimd that the

Court lacks jurisdiction because the amoim.t in-

volved herein is a matter wherein the controversy

does not now exceed, exclusive of interest and

costs, the sum of $3,000.00.

2. That the Court lacks jurisdiction over the

subject matter herein for the reason that the sub-

ject matter is a matter between two individuals,
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and that the controversy cannot exceed the sum
of $3,000.00, exchisive of interest and costs.

3. That the action was brought in the wrong

District because:

(a) The jurisdiction of this Court is involved

solely on the ground that the action arises under

the Constitution and the laws of the United States,

and the defendant is a corporation incorporated

under the laws of the State of Kansas and is an in-

habitant thereof, and qualified within the State of

Idaho, and the jurisdiction is that of the Southern

Division of the District of Idaho.

4. To dismiss the action, or in lieu thereof, to

quash the return of summons on the ground that

the defendant is a corporation organized imder the

laws of Kansas and was not, and is not, subject to

sei^dce of process within the Eastern Division of

the District of Idaho, United States of America.

5. To dismiss the action because the complaint

fails to state a claim against the defendant upon

which relief can be granted.

Dated this 10th day of October, 1955.

/s/ O. R. BAUM,
/s/ RUBY Y. BROWN,

Attorneys for Defendant.

Acknowledgment of Service Attached.

[Endorsed] : Filed October 12, 1955.
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[Title of District Court and Cause.]

MINUTE ORDER

Oct. 18, 1955

This cause came on regularly this date in open

court for hearing on defendant's Motion to Dis-

miss, Wesley Merrill appearing for the plaintiff

and O. R. Baum and Isaac McDougal appearing as

counsel for the defendant.

After a discussion by counsel for the respective

parties, it was ordered that the Motion to Dismiss

be sustained and that plaintiff have five days to

amend its Complaint.

[Title of District Court and Cause.]

AMENDED COMPLAINT

Comes now the plaintiff, C. H. Elle Construc-

tion Co., a corporation, by way of an Amended
Complaint, and for cause of action against the de-

fendant, complains and alleges:

I.

That the plaintiff, C. H. Elle Construction Co.,

is a corporation duly organized and existing imder

and by virtue of the laws of the State of Idaho

and is engaged in the general construction business

with its principal place of business at Pocatello,

Bannock County, Idaho.

II.

That the defendant, Western Casualty and Surety
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Company, is a foreign corporation organized and

existing under the laws of the State of Kansas, and

is duly qualified, licensed and authorized to do

business in the State of Idaho as an insurance

company writing automobile liability coverage.

III.

That the plaintiff is a citizen of Idaho and the

defendant is a citizen of the State of Kansas; that

the matter in controversy exceeds, exclusive of in-

terest and costs, the sum of Three Thousand Dol-

lars.

IV.

That the defendant has heretofore issued a policy

of automobile liability insurance to one William S.

Gagon, insuring a certain two-ton Truck o\\Tied

by the said William S. Gagon against property

damage and public liability for personal injury,

that said policy. Plaintiff is informed and be-

lieves, and therefore alleges the facts to be, insured

the said William S. Gagon against proj^erty dam-

age in the amount not to exceed $1,000.00 and for

public lial^ility for personal injury not to exceed

$5,000.00 for injury to one person.

Y.

That on or about the 22nd day of August, 1954,

the alcove-mentioned vehicle owned by William S.

Gagon was being driven, with the consent aiid per-

mission of William S. Gagon, by one M. Burke

Horsley; that the said M. Burke Horsley was at

said time an employee of the plaintiff and was en-

gaged in the scope of his employment with said
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plaintiff; that on said day there occurred a colli-

sion between said vehicle and an automobile driven

by one Arnold Campbell as a result of which, on

the 28th day of February, 1955, an action was filed

in the District Court of the Fifth Judicial District

of the State of Idaho m and for the County of

Bannock by Mary Lou Campbell, and Terrell Ray
Campbell, and Curtis Howard Campbell, minors by

their guardian ad litem, Mary Lou Campbell, vs.

C. H. Elle Construction Co., a corporation, M.

Burke Horsley, Max Larson, and W. S. Gagon,

praying for money damages for the alleged death

of Arnold Campbell, in the amount of $100,000.00

and further praying for property damage to the

vehicle of Arnold Campbell in the amount of $1,-

620.00.

YI.

That the above described insurance policy issued

by Western Casualty and Surety Company, in-

cluded what is normally known as an "omnibus

clause." By the terms of Avhich the word ''in-

sured" includes the named insured and also in-

cludes any person while using the vehicle and any

person or organization legally responsible for the

use thereof, providing the actual use of the vehicle

is with the permission of the said insured ; that any

person or organization legally responsible for the

use of said vehicle when the actual use is with the

permission of the named insured is thereupon in-

cluded in the coverage under the policy in the same

manner as if named therein; that said policy fur-

ther pro^T-des that the insurer or defendant, in the
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event there is any suit against the insured, or

those noted above, will provide legal defense or

costs thereof and mil pay on the behalf of the

insured or any person or organization legally re-

sponsible for the use of the vehicle, all sums which

said insured is legally obligated to pay as damages

because of property injury or injury to a person

arising out of the use of said vehicle by said named

insured or any person or organization legally re-

sponsible for the use of the vehicle.

VII.

That under provisions of said policy the said

plaintiff herein l)y and through its agents and serv-

ant, M. Burke Horsley, became an additional in-

sured under the policy issued by the defendant.

VIII.

That demand has been made by this plaintiff

upon the said defendant to assume the defense and

costs and other obligations pursuant to its contract

and growing out of the above described legal action,

but said defendant has refused and still refuses, so

to do.

IX.

That there is a controversy existing between the

plaintiff and the defendant by reason of the afore-

said claim and by reason of the defendant's refusal

to assume liability and ol:)ligations luider its said

insurance contract.

X.

That the plaintiff has no plain, speedy or ade-

quate remedy at law.
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Wherefore, plaintiff i^rays judgment against the

defendant as follows:

1. That this court adjudicate, declare and deter-

mine that the said defendant, by virtue of the

above-described insurance jDolicy, be required to

provide public liability and property damage pro-

tection according to the said policy and be required

to assume the costs of defense and the primary

defense of the action entitled "In the District

Court of the Fifth Judicial District of the State

of Idaho, In and for the County of Bannock, Mary
Lou Campbell, and Terrell Ray Campbell and Cur-

tis Howard Camx)bell, Minors, by their Guardian

Ad Litem, Mary Lou Campbell, Plaintiffs, vs. C. H.

Elle Construction Co., a corporation, M. Burke

Horsley, Max Larsen, and W. S. Gagon, Defend-

ants."

2. That the plaintiff have such other and fur-

ther relief as to this court may seem meet and

equitable, including its costs incurred herein.

MERRILL & MERRILL,
/s/ By W. F. MERRILL,

Attorneys for the Plaintiff.

Acknowledgment of Service Attached.

[Endorsed] : Filed October 21, 1955.
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[Title of District Court and Cause.]

MOTION FOR LEAVE TO PILE AlVIENDED
AND SUPPLEMENTAL COMPLAINT

Comes now the plaintiff, C. H. Elle Construction

Company, a corporation, and moves the Court for

an Order permitting the plaintiff to file its

Amended and Supplemental Complaint, for the

reasons and upon the grounds set forth in said

amended and Supplemental Complaint, a copy of

which is attached hereto as Exhibit "A" and made

a part hereof, and upon the grounds set forth in

the Affidavit attached hereto as Exhibit "B".

MERRILL & MERRILL,
/s/ By W. F. MERRILL,

Attorneys For Plaintiff.

Acknowledgment of Service Attached.

[Endorsed] : Filed June 13, 1956.

[Title of District Court and Cause.]

AFFIDAVIT FOR LEAVE TO FILE
AMENDED AND SUPPLEMENTAL COM-
PLAINT

State of Idaho,

County of Bannock—ss.

Wesley F. Merrill, being first duly sworn, deposes

and says:

That he is one of the attorneys for the plaintiffs

in the above entitled action, and makes this Affi-
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davit in support of the Motion for Leave to File

Amended and Supplemental Complaint, filed con-

currently herewith:

That since the filing of the original Complaint

and Amended Complaint herein, the legal action

filed in the District Court of the Fifth Judicial

District of Idaho, in and for the County of Ban-

nock, which said action is described in the said

Complaints, has ]>een tried before a jury and a

judgment entered in favor of the plaintiifs; that

said judgment in the District Court of the State

of Idaho w^as rendered December 23, 1955, mtli a

judgment for costs therein rendered May 29, 1956;

that it becomes necessary, therefore, for plaintiff

to file and serve an Amended and Supplemental

Complaint to set forth the facts which have oc-

curred since the Amended Complaint was filed, and

set forth the complete and accurate damages suf-

fered by said plaintiff;

That said facts have occurred since the former

Amended Complaint herein was made and filed.

/s/ WESLEY F. MERRILL.

Subscribed and sworn to before me this 6th day of

June, 1956.

[Seal] /s/ J. R. MOONEY, Jr.,

j^otary Public for Idaho Re-

siding at Pocatello, Idaho.

Acknowledgment of Service Attached.

[Endorsed] : Filed June 13, 1956.
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[Title of District Coui-t and Cause.]

AMENDED AND SUPPLEMENTAL
COMPLAINT

Comes now the plaintiffs, C. H. Elle Construction

Company, a corporation, and St. Paul-Mercury

Indemnity Company, a corporation, leave having

been granted l^y the Court, and l>y way of an

Amended and Supplemental Complaint allege:

I.

That the plaintiff, C. H. Elle Construction Co., is

a corporation duly organized and existing under

and by virtue of the laws of the State of Idaho and

is engaged in the general construction business with

its principal place of business at Pocatello, Ban-

nock County, Idaho.

II.

That the plaintiff, St. Paul-Mercury Indemnity

Company, a corporation, is a foreign company or-

ganized and existing imder the laws of the State of

Minnesota, and is duly qualified, licensed and au-

thorized to do Inisiness in the State of Idaho as an

insurance company writing casualty and liability

insurance coverage.

III.

That the defendant. Western Casualty and

Surety Company, is a foreign corporation organ-

ized and existing under the laws of the State of

Kansas, and is duly qualified, licensed and author-

ized to do business in the State of Idaho as an in-
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surance company writing automobile liability cov-

erage.

IV.

That the plaintiff, C. H. Elle Construction Com-

pany, a coi-poration, is a citizen of the State of

Idaho, and the plaintiff, St. Paul-Mercury Indem-

nity Comx:)any, a corporation, is a citizen of the

State of Minnesota; that the defendant is a citizen

of the State of Kansas; that the matters in contro-

versy exceed, exclusive of interest and costs, the

sum of $3,000.00.

V.

That the said St. Paul-Mercury Indemnity Com-

pany has heretofore issued a policy of insurance,

designated as a multiple coverage policy, insuring

C. H. Elle Construction Company against loss from

all such sums as the said C. H. Elle Construction

Co. shall become obligated to pay by reason of lia-

bility imposed by law for bodily injury liability and

automobile property damage, pro^dding, however,

that said insurance shall be excess beyond the

amomit payable under any other policy or policies

affording insurance protection in any way to the

said C. H. Elle Construction Company.

VI.

That the defendant has heretofore issued a policy

of automobile liability insurance to one William S.

Gagon, insuring a certain 1954 Chevrolet two-ton

Truck o^vned by the said William S. Gagon against

property damage and public liability for personal

injury, that said policy, plaintiffs are informed and
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believe, and therefore allege the facts to be, insured

the said William S. Gragon against property damage

in the amount not to exceed $10,000.00 and for pub-

lic liability for personal injury not to exceed

$10,000.00 for injury to one person.

VII.

That on or about the 22nd day of August, 1954,

the above-mentioned vehicle owned by William S.

Gagon was being driven, with the consent and per-

mission of William S. Gagon, by one M. Burke

Horsley; that the said M. Burke Horsley was at

said time an employee of the plaintiff C. H. Elle

Construction Co. and was engaged in the scope of

his employment with the said C. H. Elle Construc-

tion Co. ; that on said day there occurred a collision

between said vehicle and an automobile driven by

one Arnold Campl>ell, as a result of which, on the

28th day of Feln'uary, 1955, an action was filed in

the District Court of the Fifth Judicial District of

the State of Idaho in and for the County of Ban-

nock by Mary Lou Campbell, and Terrell Ray
Campbell, and Curtis Howard Campbell, minors, by

their guardian ad litem, Mary Lou Campbell, vs.

C. H. Elle Construction Co., a corporation, M.

Burke Horsley, Max Larson, and W. S. Gagon,

praying for money damages for the alleged death

of Arnold Campbell, in the amount of $100,000.00

and further praying for property damage to the

vehicle of Arnold Campbell in the amoam.t of

$1,620.00.
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YIII.

That the above described insurance policy issued

by Western Casualty and Surety Company included

what is normally known as an "omnibus clause,"

hy the terms of which the word 'insured':

"includes the named insured and also includes

any person while using the automobile and any

person or organization legally responsible for

the use thereof, providing the actual use of the

automobile is by the named insured or with

his permission;"

that any person or organization legally responsible

for the use of said vehicle when the actual use is

with the pel-mission of the named insured is there-

upon included in the coverage under the policy in

the same manner as if named therein ; that said pol-

icy further provides that the insurer or defendant,

in the event there is any suit against the insured, or

those noted above, will provide legal defense or

costs thereof and will pay on the behalf of the in-

sured or any person or organization legally respon-

sible for the use of the vehicle, all sums which said

insured is legally obligated to pay as damages be-

cause of property injury or injury to a person aris-

ing out of the use of said vehicle by said named
insured or any person or organization legally re-

sponsible for the use of the vehicle.

IX.

That under provisions of said policy, the said

plaintiff, C. H. Elle Construction Co., by and
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through its agents and servant, M. Burke Horsley,

became an additional insured under the policy

issued by the defendant.

X.

That demand has been made by plaintiffs upon

the said defendant to assume the defense and costs

and other obligations pursuant to its contract and

growing out of the above described legal action, ]jut

said defendant has refused, and continued to refuse,

so to do.

XI.

That since the filing of the original Complaint

herein, and on December 23, 1955, judgment was

entered in the above described cause in favor of the

plaintiffs, Mary Lou Campbell, and Terrell Ray
Campbell and Curtis Howard Campbell, minors, by

their guardian ad litem, Mary Lou Campbell, and

against C. H. Elle Construction Co., a corporation,

and M. Burke Horsley, in the amount of $15,000.00,

and a judgment for costs was entered the 29th day

of May, 1956, in the amount of $371.40.

XII.

That said judgment in the total amount of $15,-

371.40 has been paid, for and on behalf of C. H.

Elle Construction Co., a corporation, by the plain-

tiff, St. Paul-Mercury Indenmity Co., a corpora-

tion; that the costs of legal defense of the said

C. H. Elle Construction Co., a corporation, and M.

Burke Horsley totalled a sum of $1,639.53, which

has been paid by the plaintiff, St. Paul-Mercury
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Indemnity Co., for and on behalf of the said C. H.

Elle Construction Co.

XIII.

That the said plaintiffs herein have been dam-

aged in the sum of $17,010.93, of which sum the

defendant herein is obligated for the amount of

$10,000.00 mider the public liability portion of its

policy, $1,620.00 imder the property damage portion

of its policy, and $1,639.53 as legal expenses and

costs, making a total of $13,259.53.

Wherefore, plaintiffs pray judgment against de-

fendant for $13,259.53, plus costs of suit incurred

herein and such other and further relief as to this

Court may seem meet and equitable in the premises.

MERRILL & MERRILL,
/s/ By W. F. MERRILL,

Attorneys for Plaintiffs.

[Endorsed] : Filed June 13, 1956.

[Title of District Court, and Cause.]

ANSWER TO AMENDED AND SUPPLE-
MENTAL COMPLAINT

Comes now the defendant, as and for its answer

to the amended and supplemental complaint as filed

by the j)laintiffs herein, and alleges, affinns and

denies as follows:

First Defense

The amended and supplemental complaint fails

to state a claim against the defendant upon which

relief can be granted.
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Second Defense

I.

Defendant admits the allegations of paragraphs

I, II and III.

II.

Answering paragraph IV defendant admits all

of the allegations therein contained, save and except

the following: "that the matters in controversy ex-

ceed, exclusive of interest and costs, the sum of

$3,000.00," and as to such allegations denies each

and every allegation of such quoted portion.

III.

Answering paragraph V defendant denies each

and every allegation in said paragraph contained

and states that, while an insurance policy was is-

sued, the same is not the type and kind as alleged

by said plaintiffs.

IV.

Answering paragraph VI defendant admits that

there was issued to William S. Gagon an insurance

policy, but denies that the said policy is the type

and kind as set out in said paragraph or that it is

in the amounts as set out in said paragraph.

V.

Answering paragraph VII defendant denies each

and every allegation in said paragraph contained,

save and except the allegation in reference to the

institution of an action by Mary Lou Campbell,

and as to that allegation, admits su.ch an action was

filed.
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VI.

Answering paragraph VIII defendant denies

each and every allegation in said paragraph con-

tained, and states the facts to be that the policy did

not provide, and does not provide, protection for

matters and things as maintained and as set out by

the said plaintiffs, and further states that said

plaintiifs are not in a position to take advantage of

or be given consideration as to a contract between

said defendant and the said William S. Gagon, and

further states that the loolicy provides only for the

holding of William S. Glagon free and harmless by

virtue of any claim that has been reduced to judg-

ment, where the said William S. Gagon is obligated

to make payment, and that in the action referred

to in the plaintiffs' complaint, the said William S.

Gagon was exonerated and he has no obligation to

any person or persons whomsoever by reason

thereof; and by reason of the terms of said policy,

the said defendant herein is not obligated to pay

any sum or sums of money whatsoever.

VII.

Answering paragraphs IX and X of said

amended and supplemental complaint, defendant

denies each and every allegation in each of said

paragraphs coutaiued.

VIII.

Answering paragraph XI defendant states that

in the action referred to in said paragraph a judg-

ment v/as rendered against the defendants C. H.
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Elle Construction Company and M. Burke Horsley

in the amount of $15,000.00, but states it has no in-

formation as to the amomit of costs allowed, and

therefore denies that costs in the amount of $371.40,

or any other sum or amount, were allowed, and fur-

ther states in answer to such paragraph that in such

action William S. Gagon was made a party defend-

ant and that the cause was tried before a jury and

the jury brought in a verdict in favor of William

S. G-agon and against the plaintiffs, and in the same

action the jury brought in a verdict in favor of

Mary Lou Campbell et al. and against the defend-

ant C. H. Elle Construction Company and the de-

fendant M. Burke Horsley, a copy of the said judg-

ment or order as entered hj the District Judge

after the return of said verdict is attached hereto

and marked Exhibit "A^' and made a part hereof

as fully and completely as if copied herein at

length; and thereafter a judgment for costs was en-

tered herein, a copy of such judgment in favor of

the defendant William S. Gagon is hereto attached

and marked Exhibit "B" and made a part hereof

as fully and completely as if copied herein at

length; that by the terms of such judgment and as

the result of such action the said William S. Gagon

was exonerated and your said defendant herein is

not obligated to pay any sum or sums of money

whatsoeATr on behalf of the said William S. Gagon,

and not until a judgment had been entered against

the said William S. Gagon was there any obligation

upon your said defendant to make payment of any

sum or sums of money whatsoever.
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IX.

Answering paragraph XII defendant states it

has not sufficient information upon which to base

an affirmation or denial of the same, and therefore

denies each and eveiy allegation in said paragraph

contained.

X.

Answering paragraph XIII defendant denies

that the plaintiffs have been damaged in the sum of

$17,010.93, and likewise denies that the defendant

herein is obligated to pay the smn of $10,000.00 or

any other sum imder the public liability portion of

its policy, and likewise denies that is is obligated to

pay $1620.00 or any other smn or any other amount

under the property damage portion of its policy,

and likewise states that it is under no obligation to

pay $1,639.53, or any other siun or any other

amoimt, as legal expenses, and likewise denies it is

obligated to pay a total of $13,259.53 or any other

sum or any other amount.

Third Defense

Defendant as and for its First Affirmative De-

fense, termed "Third Defense," alleges:

I.

That the said plaintiffs herein are now and at all

times herein mentioned have been represented by

the identical counsel that appears for said plain-

tiffs in this instant action, and that in the action

referred to in paragraph VII of said amended and

supplemental complaint the said identical counsel
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appeared therein for the defendant C. H. Elle Con-

struction Company, a corporation, M. Burke Hor-

sley and Max Larsen, and that in such action the

said defendants, C. H. Elle Construction Company,

the said Max Larsen and the said M. Burke Hor-

sley each filed separate answers, and that in such

action so filed by Mary Lou Campbell as hereinbe-

fore referred to, the said Mary Lou Campbell, in

her Second Amended Complaint alleged among

other things, as follows:

''That at all times mentioned herein, defend-

ant, William S. Gragon, was the OA^^ler of a

1954 Chevrolet truck, bearing 1954 Idaho Li-

cense, 3C-1010; that at such times the defend-

ants, M. Burke Horsley and Max Larsen, were

operating such truck mth the permission and

consent of the owner, William S. Gagon."

and that said paragraph was numbered paragraph

^'lY" of said Second Amended Complaint, and to

such paragraph lY, the plaintiffs herein, and each

of them, answered the same as follows:

''Answering paragraph lY of said Second

Amended Complaint, this answering defendant

admits that William S. Gagon was the owner

of a 1954 Chevrolet truck bearing 1954 Idaho

license plates 3C-1010, l^ut denies each and

every other allegation contained in said para-

graph."

thereby denying that the said truck in question was

being driven "with the permission and consent of
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the owner, William S. Gagon"; that the said plead-

ings in the said action referred to in paragraph

VII of the amended and supplemental complaint

herein are hereby made a part hereof by reference

as fully and completely as if copied herein at

length, and that the said action was tried upon the

theory that no permission or consent had been

given; that the said C. H. Elle Construction Com-

pany and the said M. Burke Horsley cooperated

one with the other and went forward in said action

under the pleadings herein set forth, and as the

result of said trial the said William S. Gagon was

exonerated, all as hereinbefore stated, and that in

such action, so referred to in paragraph VII of

the Amended and Supplemental Complaint herein,

the said C. H. Elle Construction Company, one of

the- plaintiffs herein, and M. Burke Horsley admit-

ted that M. Burke Horsley was an employee of the

C. H. Elle Construction Company, and that at the

time of the accident he was acting in tlie line, course

and scope of his employment as an employee of the

C. H. Elle Construction Company, and that the said

action was defended at the specific direction, and

under the order, of the said remaining plaintiff

herein, the St. Paul-Mercury Indemnity Company,

and that the said St. Paul-Mercury Indemnity

Company, in each and every phase of said cause,

employed the counsel that appeared for defendant

C. H. Elle Construction Co., directed the course of

such litigation by the same counsel that is counsel

for the plaintiffs herein, and that at all times the

said plaintiff, St. Paul-Mercury Indemnity Com-
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pany, knew, or should have known, the theory upon

which said cause was tried, and that the President

of the C. H. Elle Construction Company, a corpora-

tion, knew, or should have laiown the theory upon

which said cause was tried and the manner in which

the cause went to trial and that the said C. H. Elle,

an individual, being President of the said C. H.

Elle Construction Company, was in and about the

courtroom at said trial and at all times participated

in said trial, and upon information and belief, de-

fendant herein alleges that said action herein was

instituted without the consent and without the

knowledge of the said C. H. Elle Construction Com-

pany, and that in the instant action, in paragi^aph

VII of said amended and supplemental complaint,

the two plaintiffs herein allege, among other things,

the following:

"* * * the above mentioned vehicle owned by

William S. Gagon was being driven, mtli the

consent and permission of William S. Gagon,

by one M. Burke Horsley

;

* * *>7

and that it is admitted in each of the pleadings that

M. Burke Horsley was employed hy the said C. H.

Elle Construction Company and was acting in the

line, course and scope of his employment at the

time of the said accident, and that the plaintiffs

herein, and each of them, are estopped from assert-

ing herein the position that they have asserted, on

account of the position or positions that each of

them heretofore took in the course of the litigation

referred to in the amended and supplemental com-
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plaint ajid that the said action herein is an action

so to speak upon tlie judgment that was rendered

in said cause referred to in the said amended and

supplemental complaint and it has reference to the

same facts or state of facts, and that the pleadings

of the plaintiffs herein, and each of them, are in-

consistent with and contraiy to the pleadings in the

instant case, and also by the nature of the position

that each of the said plaintiffs, or their officers and

agents, took in such matter, the said plaintiffs, and

each of them, cannot, at this time, in justice and in

the cause of orderliness, regularity and expedition

of litigation, l:)e heard to say that they should re-

cover in the instant action.

Fourth Defense

Defendant as and for its Second Affimiative De-

fense, teiTiied ''Fourth Defense," alleges:

I.

That in the said action referred to in said para-

graph VII of the amended and supplemental com-

plaint filed herein the said William S. Gagon was

made a party by reason of the provisions of Section

49-1004, Idaho Code, and that in such action re-

ferred to in such paragraph, the same being filed in

the District Court of the Fifth Judicial District of

the State of Idaho, in and for the County of Ban-

nock, it was alleged as follows:

"That at all times mentioned herein, defend-

ant, William S. Gagon, was the owner of a

1954 Chevrolet Truck, bearing 1954 Idaho Li-
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cense, 3C-1010; that at such times the defend-

ants, M. Burke Ilorsley and Max Larsen, were

operating such truck with the permission and

consent of the owner, William S. Gragon."

and that without such an allegation there was no

cause of action stated against the said defendant

William S. Gagon, and that the said William S.

Gragon, in such action, denied such allegation, and

that as a result of such trial so had, all as herein-

before alleged, the said William S. Gagon was

exonerated; that the provisions of Sec. 49-1004,

Idaho Code, are as follows:

"Owner's tori liability for negligence of another.

Subrogation.—1. Responsibility of owner for neg-

ligent operation by person using vehicle mth per-

mission—Imputation of negligence. Eveiy owner of

a motor vehicle is liable and responsible for the

death of or injury to person or property resulting

from negligence in the operation of such motor

vehicle, in the business of such owner or otherwise,

by any person using or operating the same with the

permission, expressed or implied, of such owner,

and the negligence of such person shall be imputed

to the owner for all purposes of civil damages.

"2. Limitation of liability. The liability of an

o^vner for imputed negligence imposed by this sec-

tion and not arising through the relationship of

$5,000 for the death or injury to one person in any

one accident and subject to said limit as to one

person is limited to the amount of $10,000 with re-
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spect to the death or injury to more than one per-

son in any one accident and is lunited to the siun of

$1,000 for damage to property of others in any one

accident.

"3. Operator to be made party defendant^

—

Recourse to operator's property. In any action

against an owner on account of imputed negligence

as imposed by this section the operator of said vehi-

cle whose negligence is imj^uted to the owner shall

be made a party defendant if personal ser^dce of

process can be had upon said operator within this

state. Upon recovery of judgment, recourse shall

first be had against the property of said operator so

served.

"4. Subrogation of o\ATier to rights of person in-

jured—Recovery from operator—Bailee and driver

deemed operators. In the event a recovery is had

under the provisions of this section against an

owner on account of imputed negligence such

owmer is subrogated to all the rights of the person

injured and may recover from such operator the

total am.ount of any judgment and costs recovered

against such owner. If the bailee of an owner with

the permission, expressed or implied, of the owner,

penults another to operator the motor vehicle of the

o^vner, then such bailee and such driver shall both

be deemed operators of the vehicle of the owner,

within the meaning of subdivisions 3 and 4 of this

section.

"5. Settlement and payment of claims where two

or more are injured or killed in one accident

—

Diminution or extinguishment of owners liability.
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Where two or more j^ersoiis arc injured or killed in

one accident, the oAvner may settle or pay any bona

fide claim or claims for damages answering out of

personal injuries or death, whether reduced to a

judgment or not, and such payments shall diminish

to the extent thereof the owners total liability on

accoimt of such accident; and payments so made

aggregating the full sum of $10,000 shall extinguish

all liability of the owner hereunder to said claim-

ants and all other persons on accoimt of such acci-

dent; which liability may exist by reason of im-

puted negligence, pursuant to this section, and not

arising through the negligence of the owner nor

through the relationship of principal and agent nor

master and servant.

''6. Vendee or assignee not deemed owner until

possession retaken—Chattel mortgagee not deemed

owmer. If a motor vehicle is sold under a contract

of conditional sale whereby the title to such motor

vehicle remains in the vendor, such vendor or his

assignee shall not be deemed as owner within the

provisions of this section, but the vendee or his

assignee, shall be deemed the owner notmthstand-

ing the terms of such contract, until the vendor or

his assignee retake possession of such motor vehi-

cle. A chattel mortgagee of a motor vehicle out of

possession shall not be deemed an owner within the

provisions of this section.

"

and that it is admitted in the x)^Pfidings in the

action in the State Court, namely, the one referred

to in Paragraph YII of the Amended and Supple-
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mental Complaint, that the said M. Burke Horsley

was the agent and employee of the said C. H. EUe

Consti^iction Company and was acting in the line,

course and scope of his employment at the time of

such accident, and that the said William S. Gagon

had no liability in such matter and was not obli-

gated to do anything in the matter except defend

himself, all of which he did do, and was exonerated,

and that if there had been judgment rendered

against the said William S. Gagon hj reason of

having given consent and permission to drive said

truck, then and in that event, he would have been

subrogated to the rights of the person injured and

could have recovered from said operator, and that

the said operator was M. Burke Plorsley, an agent

and employee of the said C. H. Elle Construction

Company; and in the event the said M. Burke Hor-

sley failed to pay the said claim of the said William

S. Gagon, then and in that event the said William

S. Gagon, or his insurer, could have, and would

have, proceeded against the said C. H. Elle Con-

struction Company, and eventually against the St.

Paul-Mercury Indemnity Company; and that in

such action the said operator was made a party

pursuant to the provisions of such section, and that

if Idaho had not had the provisions of such section

aforementioned, the said William S. Gagon would

have been in nowise; responsible and in nowise liable

for any sum or sums of money whatsoever, and that

said action was tried upon the theory that the said

William S. Gagon 's liability was limited to the sum

of $5,000.00 for the death or injury to one person
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in one accident and not in the sum of $10,000.00, or

any other sum or any other amoimt, and likewise

was tried upon the theory that the total amount of

damac^es to the property was a sum not to exceed

$1,000.00, and that the plaintiffs herein, and each

of them, throug:h their officers, agents and employ-

ees, all as hereinbefore stated, participated in said

cause and took the position as shown by the plead-

ings in said original cause, and they should not at

this time be permitted to say otherwise nor should

they be permitted to take a contrary and other view

of the matter than taken in the said original action,

and that in no event, and imder no theory of the

said matter, could the said William S. Gagon have

been responsible or liable for the injury of the said

Arnold Campbell to exceed the sum of $5,000.00,

and notwithstanding such facts, said plaintiffs

herein seek to recover of and from the said defend-

ant the sum of $10,000.00 on account of injury or

death of the said Arnold Campbell, he being the

deceased referred to in said original action; that

the plaintiffs, and each of them, were aware of the

position as taken by the plaintiffs in said original

action so filed in the State Court, and the plain-

tiffs, and each of them, participated in the trial of

the action which was instituted herein and the

theory as adopted by the said William S. Gagon

was consented to as being the correct position to be

taken by the said William S. Gagon, and that under

the statutes of the State of Idaho the said defend-

ant is not responsible for any simi or sums of

money whatsoever mitil the said owner of such
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vehicle is proved to have given his permission and

consent for the use of such vehicle so involved in

such accident, and that a judgment has been ren-

dered herein in favor of said William S. Gagon,

and that hy reason of said judgment which was

entered as the result of said trial and by reason of

the matters hereinbefore set forth, the said plain-

tiffs, and each of them, are estopped from asserting

otherwise and should not be permitted to be heard

further in said cause ; that a copy of the files of the

action of Mary Lou Camj^jbell ct al. vs. C. H. Elle

Construction Co., et al., all as filed in the District

Court of the Fifth Judicial District of the State of

Idaho, in and for the County of Bannock, is made

part hereof by reference as fully and completely as

if copied herein at length.

Fifth Defense

Defendant as and for its Third Affirmative De-

fense, termed ''Fifth Defense," alleges:

I.

That the said defendant herein issued a policy of

insurance to William S. Gagon, and that by the

terms thereof, and pursuant to the provisions of the

statutes of Idaho and the laws imder which the said

policy was issued, if the said William S. Gagon

received a judgment against him, and if the same

came wdthin the terms of the policy and mthin the

provisions of the statutes of the State of Idaho,

then and in that event the said defendant herein

would have been responsible to the paii:y holding
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such judgment; that is to say, your said defendant

agreed to hold the said William S. Gagon free and

harmless by reason of any judgment that may have

been rendered; that there was no judgment ren-

dered against the said William S. Gragon and that

your said defendant is in nowise, and in no man-

ner, obligated to the said j^laintiffs, or either of

them, in any siun or sums of money whatsoever,

and that under the terms of said policy and under

the statutes of the State of Idaho, as well as under

the theory on which said action or actions was

tried, and under no circumstances, no matter what

the theory may have been, is the defendant ol)li-

gated to pay any siun or sums of money whatsoever

to the said plaintiffs.

Sixth Defense

Defendant as and for its Fourth Affirmative De-

fense, termed ''Sixth Defense," alleges:

That your said defendant as a further defense to

the said amended and supplemental complaint of

the plaintiffs herein alleges on information and be-

lief that the said C. H. Elle Construction Company
has not as a matter of fact paid any sum or sums

of money whatsoever, and that it is not now, nor

has it ever been, a proper party plaintiff, and it is

not now at this time entitled to go forward in such

matter, as it has not obligated itself to pay any sum
or sums of money whatsoever and that no funds

have been expended by the said C. H. Elle Con-

struction Company.
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Seventh Defense

Defendant as and for its Fifth Affirmative De-
fense, termed ''Seventh Defense," alleg:es:

That in the action referred to in paragraph VII
of plaintiffs' amended and supplemental complaint

the plaintiff herein, C. H. Elle Construction Com-
pany was before the court and that its defense was
being directed and conducted by the said plaintiff,

St. Paul-Mercury Indemnity Company, and that in

truth and in fact the said St. Paul-Mercury Indem-
nity Company took over the complete handling and
conducting of the defense of the C. H. Elle Con-
struction Company, and that all of the parties to

this action, or their privies in interest, were liti-

gants and were parties to the action of Mary Lou
Campbell et al. v. C. H. Elle Constmction Com-
pany, et al., which action has been heretofore re-

ferred to, and in said action said parties, and each

of them, had an opportunity to, and were in a posi-

tion to, and had the right to, bring in additional

parties, to wit, the said defendant herein, and to

set forth any right, claim or interest that they may
have had as against the said William S. Gagon and
his insurer, the defendant herein, and that the said

plaintiffs, and each of them, knew, long prior to the

time of the action in the State Court, that the said

William S. Gagon 's defense was being directed for

and on behalf of the said defendant herein, and that

all matters and things between said parties were
litigated, and that an opportunity was had by said

plaintiffs to have the identical question herein

sought to be litigated, litigated in the other action,
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and that the said judgment as rendered in said

cause so filed in said state court constitutes an

estoppel by record, and likewise the said matters

and things herein sought to be set forth have here-

tofore been litigated, or could have been litigated in

the other action, and therefore and by reason of

these facts, said plaintiffs are not now entitled to be

heard in such matters or to by these proceedings

go forward.

A'VTierefore, Defendant ha^dng fully answered

said amended and supplemental complaint of the

plaintiffs prays that it may be dismissed with its

costs and all proper relief.

/s/ O. R. BAUM,
/s/ RUBY Y. BROWN,

Attorneys for Defendant.
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EXHIBIT ^^A"

In the District Court of the Fifth Judicial District

of the State of Idaho in and for the

County of Bannock

MARY LOU CAMPBELL and TERRELL RAY
CAMPBELL and CURTIS HOWARD
CAMPBELL, Minors, by their Guardian Ad
Litem, MARY LOU CAMPBELL,

Plaintiffs,

vs.

C. H. ELLE CONSTRUCTION CO., a eorpora-

ration, M. BURKE HORSLEY, MAX LAR-
SEX, and W. S. GACOX, Defendants.

ORDER

This matter coming on for hearing before the

Honorable Henry McQuade, District Judge, in open

court sitting with a jury, and the plaintiffs, Mary

Lou Campbell and Terrell Ray Campbell and Cur-

tis LIoAvard Campl^ell, Minors, by their Guardian

Ad Litem, Mary Lou Camx)bell, being present in

person and by their counsel, Gee & Hargraves, and

the defendants, C. H. EUe Construction Co., a cor-

poration, and M. Burke Horsley, being present by

their coimsel, Merrill & Merrill, and the defendant,

W. S. Gagon, being present by his counsel, O. R.

Baum and Rul)y Y. Brown, and after the matter

was given the jury the jury returned a verdict in

favor of the defendant, W. S. Gagon, and against

the plaintiffs, Mary Lou Campbell and Terrell Ray
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Campbell and Curtis Howard Campbell, Minors,

by their Guardian Ad Litem, Mary Lou Campbell

;

and

It Is Therefore Ordered that the plaintiffs, Mary

Lou Campbell and Terrell Ray Campbell and Cur-

tis Howard Campbell, Minors, by their Guardian

Ad Litem, Mary Lou Campbell, take nothing as to

the defendant, W. S. Gagon, and the defendant,

AY. S. Gagon, is entitled to his costs in the siun of

$

Dated this 28th day of December, 1955.

HENRY McQUADE,
District Judge.

Exhibit "B"

[Title of District Court and Cause.]

JUDGMENT AS TO COST ON BEHALF
OF DEFENDANT W. S. GAGON

It appearing to the Court that heretofore a ver-

dict in favor of the defendant W. S. Gagon and

against the plaintiffs, Maiy Lou Campbell and Ter-

rell Ray Campbell and Curtis Howard Campbell,

Minors, ]>y their Guardian Ad Litem, Mary Lou
Campbell, ha.\dng been rendered, and thereafter a

Cost Bill having been filed, and the plaintiffs hav-

ing moved to re-tax costs, and after presentation,

the matter was taken under advisement by the

Court, and the Court having heretofore entered a

Memorandum Decision,
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Now, Therefore, in accordance with such Memo-
randum Decision,

It Is Ordered, Adjudged and Decreed that the

defendant AV. S. Gag'on liavc^ costs allowed in the

sum of $90.00, such sum IxMug made u]) of costs as

follows

:

Witness Dr. Allan Tigert $24.00

Witness Melba Personette $24.00

Witness Elsie Woodall $21.00

Witness Ai-t Kc^lly $21.00

and such amounts totaling $90.00 as al)ove stated.

It Is Fui-ther Ordered that judgment in favor of

W. S. Gagon and against the said plaintiffs for

such amount is hei*el)y ordered.

Let Execution Issue.

Dated this 24th day of May, 1956.

HENRY McQUADE,
District Judge.

[Endorsed] : Filed June 26, 1956. Sarah Devaney,

Clerk Auditor and Recorder.

Acknowledgment of Service Attached.

[Endorsed] : Filed July 6, 1956.

[Title of District Court ajid Cause.]

MOTION TO DISMISS

Comes now the defendant and moves the Court to

dismiss the above entitled action for the reason that

the said Amended and Su]iplemental Complaint

fails to state a claim against the defendant herein.
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Dated this 5th day of July, 1956.

/s/ O. R. BAUM,
/s/ RUBY Y. BROWN,

Attorneys for Defendant.

Acknowledgment of Service Attached.

[Endorsed] : Filed July 6, 1956.

[Title of District Court- and Cause.]

MOTION TO DISMISS
Comes now the defendant and moves the Court

to dismiss the plaintiff C. H. Elle Construction Co.,

a corporation, from said cause, for the reason that

the Amended and Supplemental Complaint fails

to state a claim against the defendant herein, in

that it is alleged affirmatively that some person,

other than the C. H. Elle Construction Company,

a corporation, paid the said judgment referred to

in said action.

Dated this 5th day of July, 1956.

/s/ O. R. BAUM,
/s/ RUBY Y. BROWN,

Attorneys for Defendant.

Acknowledgment of Service Attached.

[Endorsed] : Filed July 6, 1956.

[Title of District Court and Cause.]

MOTION TO DISMISS
Comes now the defendant. Western Casualty and

Surety Company, a corporation, and moves the
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Court to dismiss from siicli action the St. Paul-

Mercury Indemnity Co., a corporation, for the rea-

son that the Court lacks jurisdiction of said plain-

tiff, in this, that the said original action herein

was instituted by C. H. Elle Construction Co., a

corporation, as plaintiff, and that no order has

ever been sought or had bringing in the said St.

Paul-Mercury Indemnity Co.

Dated this 5th day of July, 1956.

/s/ O. R. BAUM,
/s/ RUBY Y. BROWN,

Attorneys for Defendant.

Acknowledgment of Service Attached.

[Endorsed] : Filed July 6, 1956.

[Title of District Court and Cause.]

MOTION TO STRIKE FROM ANSWER TO
AMENDED AND SUPPLEMENTAL COM-
PLAINT

Come now the plaintiffs and move the Court to

strike from the Answer to Am.ended and Supple-

mental Complaint heretofore filed by the defendant

the following:

(a) All of that portion of said Answer to

Amended and Supplemental Complaint designated

as Third Defense, for the reason that the same

fails to state any defense or pleadings of a de-

fense to the Amended and Supplemental Complaint

of the plaintiffs, and that the same sets forth noth-

ing other than evidenciary allegations.
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(1)) All of the Answer to Amended and Supiole-

mental Complaint designated as Fourth Defense

on the grounds and for the reason that said de-

fense is immaterial and fails to state any matter

constituting a defense to the Amended and Sup-

plemental Complaint.

(c) All of that x^ortion of the Answer to the

Amended and Supi)lemental Complaint designated

as the Seventh Defense on the grounds that said

Seventh Defense is immaterial and fails to state

a defense to the Amended and Sui^pleimental Com-

plaint heretofore filed.

MERRILL & MERRILL,
/s/ By W. F. MERRILL,

Attorneys for Plaintiffs.

Affidavit of Mailing Attached.

[Endorsed]: Filed Aug. 17, 1956.

[Title of District Court and Cause.]

MINUTE ORDER

October 8, 1956

This cause came on regularly this date in open

court on defendant's Motions to Dismiss & To

Strike, W. F. Merrill appearing as attorney for

the plaintiffs and Ben Peterson appearing as coun-

sel for the defendants.

After a discussion by counsel of the respective

parties, the Court took the Motions imder advise-

ment.
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[Title of District Court and Cause.]

REQUEST FOR ADMISSIONS

Plaintiffs hereby request the defendant to make
the following admissions for the purpose of the

within action only, within 10 days after service

of this request.

I.

That each of the following documents exhibited

with this request is genuine:

a—The Standard Combined Automobile Policy,

policy No. UI 518973, issued to William S. Gagon,

Soda Springs, Idaho, Avith a policy paid from July

22, 1954 to July 22, 1955; a copy of which policy

is attached hereto.

b—That docmnent designated as SR-21, Notice

of Policy under section 5, Idaho Motor Vehicle

Safety Responsibility Act, dated October 5th, 1954,

signed the Western Casualty and Surety Company,

Fort Scott, Kansas, by American Agencies, Inc.,

general agents, l)y A. W. Kay, Secretary, a copy

of which SR-21 is attached hereto.

II.

That each of the following statements is true.

a—That the said policy noted above insured the

1954 Chevrolet six wheel tw^o ton truck, serial No.

X54F018590;

b—That on the 22nd day of August, 1954, the

above described policy of insurance was in effect.



Western Casualty and Surety Co. 47

c—That on the 22nd day of August, 1954 the

above described Chevrolet truck was involved in a

collision with a vehicle driven by one Arnold Camp-

bell.

d—That at the time of said collision, on the 22nd

day of August, 1954, the above described 1954

Chevrolet truck was being ox)erated by one M.

Burke Horsley.

e—That on the 22nd day of August, 1954, the

said M. Burke Horsley was an employee of C. H.

Elle Construction Company, a corporation.

f—That on the 28th day of February, 1955 an

action was filed in the District Court of the Fifth

Judicial District of the State of Idaho, in and

for the County of Bannock by Mary Lou Camp-

bell, and Terrell Ray Campbell, and Curtis Howard
Campbell, minors, by their guardian ad litem, Mary
Lou Campbell, vs. C. H. Elle Constmction Com-

pany, a corporation, M. Burke Horsley, Max Lar-

son, and W. S. Gagon, praying for money damages

for the alleged death of Arnold Campbell, in the

amount of $100,000.00 and further prajdng for

property damage to the vehicle of Arnold Camp-

bell in the amount of $1,620.00.

g—That on the 23rd day of December, 1955, a

Judgment was entered in the action described in

paragraph f— above in favor of the plaintiffs,

Mary Lou Campbell, and Terrell Ray Camp]>ell,

and Curtis Howard Campbell, minors, by their

guardian ad litem, Mary Lou Campbell, against
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C. H. Elle Construction Company, a corporation,

and M. Burke Horsley, in the amount of $15,000.00,

mth costs in the amoimt of $371.40.

h—That the above described policy of insurance

contained the following provisions, as paragraph

III under Insuring Agreements

:

"With respect to the insurance for bodily injury

liability and for property damage liability the un-

qualified word 'insured' includes the named in-

sured and also includes any person while using the

automobile and any person or organization legally

responsible for the use thereof, x^rovided the actual

use of the automobile is by the named insured or

with his permission. The insurance with respect

to any person or organization other than the named

insured does not apply:

"(a) To any person or organization, or to any

agent or employee thereof, operating an automo-

bile repair shop, public garage, sales agency, serv-

ice station or public parking place, Avith respect to

any accident arising out of the ox)eration thereof,

but this exclusion does not apply to a member of

the same household as the named insured or to a

partner, agent or employee of either;

"(b) To any employee with respect to injury

to or sickness, disease or death of another employee

of the same employer injured in the course of such

employment in an accident arising out of the main-

tenance or use of the automobile in the business

of such employer."
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i—That demand was made upon the defendant

to assume the defense, costs and other obligations

pursuant to the contract of insurance issued by

Western Casualty and Surety Company to William

S. Gagon, said demand being a letter dated March

30, 1955, addressed to Western Casualty Company,

Fort Scott, Kansas, through: O. R. Baum, Attor-

ney at Law, Carlson Building, Pocatello, Idaho;

that the letter attached hereto is a true and correct

copy of said letter of demand.

j—That the copy of the SR-21 attached hereto

and refeiTed to in said paragraph I b—above', is

a true and correct copy of said SR-21 so filed.

k—That the statements in the said SR-^; are in

accord with the facts.

1—That on the 22nd day of August, 1956, M.

Burke Horsley, as an employee of C. H. Elle Con-

struction Company, a corporation, requested per-

mission to use the above described Clie^T.'olet truck

from Mrs. Jesse Gagon, wife of William S. Gagon,

who thereupon granted the permission, turned over

the keys of said vehicle to M. Burke Horsley, and

the said M. Burke Horsley thereupon used truck

pursuant to this permission so given.

m—That William S. Gagon did, subsequent to the

22nd day of August, 1954, and during the month

of October, 1954, present a bill to the C. H. Elle

Construction Company, a corporation, for the use

of the above descri])ed 1954 Chevrolet truck on the

22nd day of August, 1954, which said bill was paid
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by the C. H. Elle Construction Company, a cor-

poration, the same being in the amount of $15.00.

n—That the said Jesse Gagon, was on the 22nd

day of August, 1954, and had been for many years

prior thereto, the wife of William S. Gagon.

o—That the said Jesse Gagon was the bookkeeper

for and worked in the office of the Gagon Lumber

Company, a lumber business owned and operated

by the said William S. Gagon and Jesse Gagon.

p—That the said 1954 Chevrolet truck was a

truck used in the said lumber business.

Dated this 31st day of October, 1956.

MERRILL & MERRILL,
/s/ By W. F. MERRILL,

Attorneys for Plaintiffs.

Affidavit of Mailing Attached.
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THE WESTERN CA91IALTY AND SURETY COMPANY, of rort Scott, Kansas
and

THE WESTERN FIRE INSURANCE COMPANY, of Fort Scott, Kansas

Severally »$rtt with the iiuured, named in the decUrttion

dedantiona and subject to the limiti of liability, eicluiiom

iniurer wnth reipect to coverafei A. B and C and no other and The W<

I and J and no other:

(Each a itock iruurance company, hi

part hereof, in con

ioni and other ten

e In.u.

(ration of the payment of the premium and in reliance upon the statements inthc
of this policy, provided The Western Casualty and Surety Company, shall be the

ce Company shall be the insurer with respect to coverages D. E-l, E-2.F. G-I.H.

' legally

^cludmi
iccident

I C«v<ra<« A—BwlUy liiiury LitkilMy

To pay on behalf of the insured all sums which the insured sha

obliiated to pay as damages because al bodily injury, sickness or (

death at any lime resulting therefrom, sustained by any person, ca

and arising out of the ownership, mainlenantc or use ol the automobile

Caienie t-Tntrtl} DuaWe Liakslily

To pay on behalf of the msurcd all sums which the insured shall become legally

obligated to pay as damages because ol injury to or destruction of property, includ-

ing the lots of use thereof, caused by accident and arising out of the ownership.

maintenance or use ol the automobile.

IMSURING AGREEMENTS
sny person while using thi

Caffcraic C— Medical raynieiil.l

for necessary med
able red withir r from the Ja<

rgical. ambtilance. hospital, profession

h person who sustaiiu bodily injury

aused by accident, while in 01 upon, entering or slighting Ir.

utomobile is being used by the named insured or with his pen

kness or disease,

ihe automobile if

thi

Covcra^f D—Caai|rrkcau«a Una al ae Damage la Ikr Aulonatiilr, F.iirpI

by Callisian or I'pmI

To pay for any direct and accidental loss of or damage to the automobile, herein-

after called loss, escept loss caused by collision ol the automobile with another object

or by upset of the automobile or by collision of the automobile with s vehicle lo

which il is attached. Breakage ol glass and loss caused by missiles, falling objects,

fire, tiieft, explosion, earthquake, windstorm, hail, water, flood, vandalism, not or

civil commotion shall not be deemed loss caused by collision or upset.

Cnttttt E-1-O>llision ar I'fMl

To pay for direct and accidental loss of or damage to the automobile, hereinafter

called loss, caused by collision of the automobile with another object or by upset

of the automobile.

Cavccaic E-2—CanverliUr Collision ar I'pael

To pay for direct and accidental loss of or damage to the automobile, hereinafter

called loss, caused by collision of the automobile with another object or by upset

ol the autonsobile Upon the occuitence ol the first loss lor which payment is sought

hereunder the insured sbsll pay to the company the additional payment stated in

the declarations. Loss caused by collision or upset occurring prior to the first loss

for which payment is sought hereunder is not covered.

Coverage F— rire, liflltniiii and Tranaaarlalioa

Top,
ailed I.

direct and accidental loss ol oi damage to the sutomobile. hereinafter

used (a) by lire ^r lightning, (b) by smoke or smudge due to a sudden,

al and faulty operation of any hsrd heating equipment serving the premises

in which the automobile is located, or (c) by the stranding, sinking, burning, colli-

sion or derailment of any conveyance in or upon which the automobile is being trans-

ported on land or on water.

Otrtfit G-1-TIk<I (Broad Focm)

To pay lot loss ol 01 damage to the automobile, heremiller called loss, caused by

theft, larceny, robbery or pilferage.

Caseeatr H-WiDdslarm, Earlh«uakc, Eiplosion, Hiil or Water

To pay for direct and accidental loss ol or damage to the automobile, hereinalter

called loss, caused by windstorm, hail, earthquake, explosion, external discharge

or leakage of water except loss resulting from rain, snow or sleet.

Cnerale I—Coallined Additioail Covi

aad Vaadaliaai

To pay for direct and accidental loss of or damn^e t

called lou, caused by windstorm, hail earthquake,

motion, or the forced landing or falling of any aircfafl

flood or rising waters, i-xtemal discharge or leakage c

from rain, snow or sicel or maiicioui mischief m
shall be deducted from the smmint ol e.i h deterr

mischiel or vandalism

llovfra^r J Towtnd and Labor liosls

To pay lor towing and lalior .usli neceslitale

mobile, providej the labor it fcl. , nrd at the {;

i<e (incladioi Malici

utt/mobil

xploi

ledl.

' of Its parts or equipment,

valcr (except loss resulting

andalitm, except lliat Wi

II Mensa, •

Al respects the

m^ni, Supali'menljri

siiraiice aHordeJ by the

. lain audulei iipaii tigali

(b> p..

uchdel
aff t la

rnicnl ol i

-in bonds lo release sttachmrnls loi an amount n.il in es, rss

.lilt ol 1* .iluy ol this policy, all pftmuims on appeal bonds

i <ii.t. Ihccoslof Kaill>.<.i<lsrrquiredultbrinsurel

n durins tlir policy period, not tu

.rs n.^r )l(Kl per bad bond, but

without any obligat.on lo ipply lor or lurnish any such 'xinds-

(c) pay s II expenses incui red by the company all cosK la>-d against the insured in

company has paid, tendered or deposited in (Oiiil surl, i,art ol such judgment

as does not cxcceo the limit ol the company's lialnlil y i h. reoii

(d) pav expenses incurred by the insured lor such unmrHial. medical and surgicil

rclicl to otheti ii shail be imperalivc at the time ol thr lent

(e) reimburse the ins.ired lot all reasonable expense., other than loss ol earnin«i,

incurred at the company's ren.iesl

ITlc amounts inc irrcd under this .nsur.i.g agrermenl, except <eltlen-e,its ol cU.ni.

and suits, are payable by the company m additi.m to the apjilu al.k- 1. nut ol iiabdil y

of this policy.

Ill M.. I e( Uwe4

uh\t for the

t utomobile and »ny pen

of. provided the icrual 113

r orgmiiition Icftlly r«-

the automobile i> by the

named iDinrrij nt with his permiition Ihe insurance with reipect lo any pcraon

or orKan""'""^ "'h'-r than the namfd m»urcd docs not apply:

(a) to any person or or({ani2ation, or to any agent or employee thereof, operatirtg

an automobile repair ihop. public garage, tales agency, service station or public

parking place, with respect to any accident arisirvg out of the operation thereof,

but this exclusion does not apply to a member of the same household as the

named insured or to a partner, agent or employee of either;

(h) to .my employee with respect to m]ury to or sickness, disease or death of another

einplnyee of the same employer injured in the course ol such employment in an

acridrnt arising out of the maintenance or use of the automobile m the buaineaa

nl sikIi employer

IV Aulomobilr n.-lined.

AuloinjlK ln:iurdiK«r

(a) A.itomohJf F.»rept where sldtrd to the ccntrary. the *ord "automobil

iiltY.v, Thu or More Auloniobiks, Including

(1) L)e rribcd Aiiloinnbile the motor vehicle or trailer desrr.bed in this pol.cy.

(2) U. ilv Iraile, under coverage. A. B and C. a trailer n<J sodescribed, if

glied lor use with a piivdc passenger automobile, il not being used

wit 1 another type automobile and il not a home, ofhce. store, display or

pas'engertrailer:

(3) Ter ipurary >ubstitutc Automobile- under coverages A. B ard ( . an automo-
bile not owned by the nanied insured while temporarily used as the sub-

slit ile lor the deicribed automobile while withdrawn Irom normal use

beeause of Its breakdown, repair, servicing, loss or destruction:

(4>Ne «ly Acquired Automobile—an automobile, owneishipof whuh is acquired

by he named insured who is the owner ol the described automobile, il the

ned insured notihei the mmpany within thirty davs loilowing the date

"rIs driivcry to hmi, and il either it replaces an autooiobile described in

thi policy or the ccmpany insures all autor.iubiles owned by the named
insured at suih delivery dale, but the insurance with reipect lo the newly
aci iired automobile does not apply to any loss against which the named
ins red has other val.d and collectible insurance. The named insured shall

pay any additional premium required because ol the appiifatiun of the

insurance In such newly acquired automobile

The word automobile' also includes under coverages D, E-l. E-l. F.C-i. H
and 1 its equipment and other equipment permanently attached therrlo.

(b) Semitrailer. The word "trailer " includes semilrailer

(c; Two or More Automobiles When two or more aulomobiies are in.u'ed l.e,e-

under. the terms of this policv shall apply separately to es-h. but a motor
vehicle and a trailer ol trailer, attached iherelu shall be held to be one auto-

mobile as respects limits ol liability under cuvenges A and B and sepa. ate auto-

mobiles as respects limits of liability, including any deduct ibleprovisions, under

coverages D, E-l. E-2, F, C-l, H, I and J

V Uw of Other Aulomobiies

''11 the named insured is an individual who owns the aut..,-i obile classified as

"pleasure and business " or husband and wile either or both of whom own said

automobile, such insurance as is allordcd by this policy lor bodily iniury lisbility,

for properly damage liability and fc r medical payments with reipect to said auto-

mobile applies with respect to any other automobile, subject to the billowing pro-

(a) With respect to the insurance lor bodily injury liability and lor prop.rty dam-
age liability the unqusli'ied word "insured ' includes (I ) such named insured.

(2) the spouse ol such individual il a resident nl the same household and (3)

any other jierson or orffamratinn legally respnns'ble lor llie use by such named
insured or sjiuuse ol an automobile not owned or hired by such other person or

organiration Insuring Agreement III. Defnmon ol Insured, does not apply

(b) This insurir t; afreemcnt do^s riOt apply:

(l)(»any.
mobiles

itorT>obilf ov,n'J by. h.red as part rf t Sequent use M hired aulo-

>y. or lurnishcfi l-n r:(|iilar use to thr ,,imed insured or a member

ol his be oiehold othff than a private chai.licur or domestic servant of tht.

nanied ntured or spouse

(2) to any . i:lorT>.>hiV wt.tle .js'd in thr butineij oi o<-i:i'pation rf the named

insured

bv such

r spouse r\, tpt a private passcngci autorrol- ile operat'd cr <Ki,upicd

named uiii;rfd. spouse, chaulfeur nr scivant,

(I* loan, a ' idrnt ^TiSin^ otil .i! the operalmn of in eMi'">nii)bile repair shop.

puSui 11 (ope. sales ai^a-c, serMie stjtion <r ^n^ /a't-ng pla<r,

i4) under c

nlhe. a

su.h ell

. .1 1. iirt

>\--MV C. unless the ii.yjry resiilts Ir- .» the operation of such

ojiiolnle by ijih named insured or spo »' *r on t-ha'f of eithrr by

1-llrur Of servint. oi tf«m tb' occtipanry of stid auton^oUle by

I.I-.) It juird or *;' m

Vi I^issol 1 .S4> by Th^tt—R.nla! Hnir.bnr.w-mpni

TUc >oin|>«ii lolloH.i.g i thfil c.vr-^d oidr- tl.i. p..l..y. -Uli rcimbura* the

aii.l helu In

VII (ir

<liall

irtt his beer: rcpt-rl

eKp.rdlfon of the do

nesk,iowntolhcn
any makes cr tcni

ed tothcroirpaiij and the j

cy period or. the date the h

anied infir-'d or the compa
erssettle-rtntlors'ichthff!

r ffiadr oniv if the

d as a pt.blic or h

.b.lrdealer-

stolen automobile vi% a pr

eiy Cf^nvcyance and not c

Silvaic Charics

l(i s ith tranSDorti

ral average and saU
tion iniuramr as Is afiorde

•v-tcl-argfjfor which then
dedby

able.

VIII FoIki Ptriod, Territory. Furpusrs of ls«

n.is pull. V an lies cnl/ to s.iid.nls wKi

l,n.r. 1,1 the aul,.mobile ..h 'li aic susla.ucd dii

.„l,...i,.bll. IS williin the ^'nited Stales nl Ar

i^n..da i.r Ne.b.i. ,|1», is bemH t.ansp

iccur and to do and accidenta

uri.ig the polity p» loj while the

crira Its ernlor les r possessions

led I

state d a

ecl p..

i aps.

i-.cr.of. and is

V th. -to in

cn





Ml I
ii UBM »B > public or

lcci*..-a and described in thU

Thi« *oHcy d««« noi Apply:

(•} under any of the covcfM<>- "hile iKe aut

liv«ry conveyance. unleM luch uk ! ^>eci&c»lly d«

policy umJ premium charfcd thercror:

(b) under coverijei A, B tnd C. (o liability »Mumed by the ini

cdBtract or afrtcfncnt;

(.) un<l« coverM" A •«' B. while th. .utonK.bn. ;•
uied f.

„y U».le, ...^ or hired b, th. in.u,«J .nd no. co..r«J by l.k.

conpuiy: or ••»•. .ny tr4il« covered by th.ipohcy .."•«<) ""h

a»i>«i or hired by (he iiuured and not co.eted by like iniur.nce ii

(d) under cov»r«|e« A »nd C. to bodily injury to I

o( .ny employe. o< the in.ured »hile en,.«ed in the employmen

tic o( the iniured or in domcitic employment if benehtt thereto

Of required to be provided under tny workmeni compenution U»

(e) undercoverMe A. to •nyobliiMion (or which the iniured

u hii in.urer m.y be held lUble under .ny workment compenwti

(f) uniier cover^e B. to injury to or deitruction o( property o

to, in ch.rie of or tr.njported by the injured.

(,) under co»er.|e C. to bodily injury to or lickneM. diie..e or de.th of .ny

perion if beneStt therefor .re p.y.ble under .ny workmen. compenMtion Uw;

fh) under co.er.je. D. E-i. E.2. F. C-l. H, I .nd J. while the .utomobile

i. .ubject to .ny bailment le.ie, condition.1 i.le. morUMe or other encumbr.nce

not ipecihc.lly dccl.red .nd deKribed in thii policy

;

, under coverMei D. E,l. E-2. F. C-l. H .nd J. to lo.. due to -.r »li«l;^'

or not declucd invuiein. civil li

ny .utomobile

the company;

teeie or de.th

nployment. other th.ndomei-

e either payable

Dr .ny company
mlaw:

wned by. rented

(i> und>r covcrans . \ E,2. F. C-l. H. I u>l J. •• •!» dur^ac to ch<

automobile which ii due at. Wined lo we.r and tear. frceaiD*. nc^anical or

electnc.l breakdown or faihire.'urdeM auch damace it the reiull o< other loai covered

by thii policy;

(k) undercoverMcD. E-I.E-2. F. C-I.H. I .nd J. lo rob««. wearinf apparel

or perMnal effects;

(1) under coveraae. D. E-l. E-2. F. G-l. H. I and J. to tire, unleaa damaged

by hre or itolen or unlea. luch Ic.i be coincident with other lox covered by thia

policy;

(m) under cover.te« D .nd C I. to loii due to

ecrelion by .ny perion in l.wful poue»ion of the

leate. conditional .ale. mortiaie or other encumbrance;

(n) under coverage. E-l and E-2. lo breakage of glai

to luch breakM< '• otherwiie afforded;

(o) under coverage 1. to lota which either in origin <

invasion, civil war. inturrection. rebellion, revolution o:

(whether or not war be declared) or civil itnfe triiing therefrom; nor. unlew iucn

li.bilily be .pecific.lly ...umed under thii policy, loi lo.. or d.mage cau.ed by act.

committed by the agent of any government, whether or not legally conjlituted or

by the agent of any party or faction engaged in .ny of the .forementioncd warlike

operation. ' whether or not war be declared) or civil itrifc .riling therefrom, acept

th.t the foregoing i. not intended to eiclude lo.. or dam^e cau.ed by exploHor.

where covered by thii policy, unleii luch eiplo.ion otcuri during and in connrctMai

with operation, of militarv. naval or .cri.l armed force..

embezzlanent or

bile under . bailment

vith reaiiect

.r eitent i. cauMd by w.r.

r other warlike operation.

ADDITION. SUBSTITUTION OR ELIMINATION OF AUTOMOBILE
(ALL COVER PORMSl

Tfct policy i* htrtby tmtniti la the loUo»iog p«rt».^Un

ADDITIONAL PREMIUM \ U»f* .

RETURN PREMIUM »_._

AUTOMOBILE ADDED
ttia saio«o4»k diacr.Oed n this Divulon. »ub|«ct to »ll tht trnma o< tht policy

DIVISION I

To aflwd tWBcanct wltfc reiptct

dflcaOy mmctAiA \itnfm-

DncripttoB o< th« AuioiBobUr and FutrtJ Rej(>«cti*fl Its Purchas. by th» Named Inwrtd

Ynro<
Model

1954

Trade NMie and Body Style

CRKVBOLET 6 TIHEEL 1*3 T08 mOCX

P.O.B. Lilt Price

orDcUveml
Price «t Factory

Rate Sy]iUxii&

AtfcGnnp

Actual Gvt When
PurdiMeo htdtid'

ing E^tilpment

It 3400.00

Matfa.Year New or Uaed

7/54 NBir

Model
Serial Number
Motor Ntimber

Number ol

]
Cylinders

IS I54WQ.8590
Im 0734876y54B

The antocnobile is unencuirlierrd unless otherwise stated herein:

Encumbrance Installment Payment

Aaioaptaf £arb

Due Date and Amount of

Final Installment

The automoMe will be prtoctp«I!y garaaed at the address stated into the poUcy otherwise staled hereto:

Ifac The purposes for which tbe automobilt U to be used are:

I

-
1 Pleasure and Biuiness; I

TX. \ Commercial; as defined In Policy: or

Upseb Fire, r

'

q'-'-'-^i and Transportattoo. Theft (Broad Form):

Clua $0A

r-_ Paraci Any loas aider cov«raaes of CosBprehenslve: Conisloo_-. _..— . . _j i_ ^ j

wScteST Hau! EartfcqSi or ErpUlon: or Combined AdditioiMl Coverage U payable as interest may appear to the named Insured and

DIVISION n AUTOMOBII£ ELIMINATED
To dlacoBtteue Insurance with respect to the automobile described In this Division:

Yevof
Model

Trade Name

1948 a. M. c. F0304

Serial Number
Motor Numter

20201

DIVISION m
Tbe insurance afforded for tbe added auionwbile is only with

Bab:d "Yes" opposite the coverage desired. The limit of the comp

sub)ert to all of the terms o/ this policy havmg reference thereto

sspecl to such and —
nv's liability against each

many of the following coverages as are desig-

ich coverage snail be stated hereii

UMITS OF UABnJTY
COVERAGES

Deajffsalc eKk to be ctfectNc, nTca"
ill PREMIUM

sDOiTioiiiu.
1
mnm

XO thousand dollars each person Bodily Injury Liabdity 1

i UMCHA HOBD

10 thousand dollars each accident Property Damage Liability ( ) $ 1$ $

Medical Payments ( ) s 1$ %

Extended Medical Payment.s ( ) i » » .._|

ActualCash Value or Amount Stated

$

Comprehensive
) i $ i

Actual Cash Value Less Collision or Upset
)

1

$ 32.00 1$ 8.00

Actual Cash Value or Amount Stnted 5

\ )
ACTUAL CASH VALUBV

Fire. Lightning and Transportation ( ) S 14.00 $ 7.00
inscLo PD

Theft (Broad Fonn) ( )

Windstorm. Hail. F,arthqujke or Explosion ( ) \ \i

Combined Additional Cover,i«e ( )\i It

}10 for each disablement T.)»ir.<) and Labor Costs ( )|» t

-
IS J

1

„ Rate das. 1 I
Rale Tertftory

I

Total. U 1!>.W>
}

All other terms, limits and provisions of this policy remain un^hinjed

Attached to and made a part of Policy No .UI Hft973
of Fort Scott. ICansas.

«(. fla QAOOI*
' *in< of lotwcdNkinc 01 ias«rea

Western Crsnalty and Swety Coapujr,
of The a«i/or

Weatera Fite laaorance Compaay.

30PA. 3r{tINQ3j. ICA.HQ... _

,e„tEf.::ive.''"l'^..22...1954 T,

on





CONDITIONS
•l>pl)' <

Cond.lDiii I to 19 inclu,

>blc inlormilion

imn ind •cUrn

When an accident occur

by or on behalf ol the in

It! author iled a(enti al »

irs tufflcirni to identify the

retpectini the time, place anc

lea of the injured and of av

apply only to the <

ill b< iivei

ain t

2. Slkt ol CUim or Sail If da

ved by hir repreacntative.

a brought againtt the iniired,

ately forward to the company

1 LimHj ai LiaWlily The limil of bodily injury liability Itated in the detlara.

Ci.v*raf«- A tiona as applicable to "each person" ti the Imit of the

company! liability for all .lamagei. includinfl dama«ei for

care and fou of lervicei. arilin| out of bodil> iniury. iickneu or diirair. incluHinri

death at any time reiultinl therefrom, lustainrd by onr perion in any one accident

;

the limit of auch liability italed in the declaralioni ai applicable to each accident-

ia, lubjccl to the above proviaion reapcctint each person, the total limit of the

company's liability for alt damages, including damages for care and loas of services,

•rising out of bodily injury, •iciiness or disease, including death at any time result

ing therefrom, sustained by two or more persons in any one accident.

i. Liiait •) liability The limit o( liability for medical payments staled in the

Coveraf C decUtatioiu as applicable to "each person" is the limit

ol the company's liability for all expenses incurred by or

on behalf ol each perion who sustains boddy inju.-y. sickness or disease, includina

death resulting therefrom. in any one a cident

1. liiaili •( Liakilily The incluai n herei

Covaragea A. B and C operate to 1 icreaie

Cov»r>rM A and R

in o4 morf than one ini.irtf) ihill not

thf limits of the compiny'i hkbility

No action ihall he agatnit the company iinless ai a

condition precedent (hereto, the insured shall have

(ully comphed with all the terms of this policy, nm
until the amount oi the insured's obli|ation to pay shall have been finally deternnnrd

either by judfment against the insured after actual Irtal or by written agreement

of the insured, the clamiant and the company
Any person or organization or the legal reprf»ents;i\f thereof whf fias sec. red

such judgment or written agreement shall therriftfr bt- entitled lo reiovcr under

this policy lo the ettent ol the insurance allorded by this policy Nothing lon' dined

in this policy shall give any person or organization any right to loin (he company a
a codefendant in any arinn against the irsi-red to determine the insured's liability

Bankruptcy or insolvency of ihe msured or of the insured's estate shall n..t

relieve the company of any of its obligations hereunder

7. Aclsw Ajainal CoinMn> No action sh'^ll Ik against the company unless a« a

CovrrftKe C condition precedent thereto, there *hall have hrm
full compliance with alt the terms ot this pohcy. nor

until thirty days after the required proofs of claim ha^ e been bled with the company

8. FiMKial Rnponfibilil* Uwa Such insurance a« is afTorded by this r^'li^v for

rovrriKe* A aad n bodily injury liability or property damage tia.

bility shall comply with thr provit.uns of the

rrwtor vehicle financial responsibility law of any state or pro\inte whuh shall I p

applicable with res|>ect to any such liability arising out ol the ownership rnaintf

nance or use of the automobile during the policy perifH.tothe eiteiit of llirtuveiaHf

and limits of liability required by such taw. but in no event m excels M the limits of

liability stated in this policy The insured agrees to reimburse the cnipany (or

asy payment made by the company which it would not have Keen ol»li^atc«i In

make under the terms of ihi* policy eicept for the agreement contj.ne.) in ih'i

paragraph.

9. AiMHh mJ Batlery

10. Mrdical R*Hrts: rro*f

•nd tay men) •( Qaim
(ov».r»c» C

Aatault and battery shill be deemed an

committed by or at the direction of the

iinlei

ed

able the

proof of clai oath U requited, and shalt.

atter each request from the company, execi.ti

ulion to enable the corr.pany to obtain medical reports and coptei of records

urcd person shall submit to physical eiamination by physicians selected by

ip^ny when and as often as the company may reasonably require.

n<kr-

ch payir

II. NaniMl Insured*

Uk% Occura

(..v*.»B«i U. K-l,
<.-!. H. I and J

. of the cf

tgn,

d person or any person or organizatic

ihall reduce the amount payable hcreurtder tor

^a!l not constitute admission of tiabiltty of the

corr.pany.

When loss o..urs. the narrved insureil shall:

(a) protect the automobile, whether or not

the loss IS covered by this policy, and

any further loss due to the named
insured's Isilure to protect shall not be

recoverable under this pt>licy; reasonable eiprnse incurred in affording suck

protcitmn shall be deemed incurred it the company's request.

(b> give notice thereof as soon as praclic«ble to the company or any of iU

authnnird agents and also in th- event of theft, larceny, robbery or pil'er-

age. to the police but shall not, eic^-pt at his own cost, ofler or pay any reward

for recovt-ry of the automobile;

(c) file proof ot lou with the company within siity days after the occurrence

of loss, unless such time is extended m writ.ng by the company, in the (oi

s*oin statement of the named insured ic-tling forth the interest of the

insured and ot all others in the property afle-ted. any encumbrances thereon.

thr actual cash value thereof at time of loss, the amount, place, time and

cause of such loss, the amount of rental or other expense for which reimburte-

menl IS provided undir this policy, together with original receipts therefor.

and I he description and amounts of all other insurance covcmg such property.

Upon the company's request, the named insured shall eihibit the damaged
u|>erty In the company and submit to examinations under cath by anyone de»>

by the company. Subscribe the same and produre for the company's eiami-

II prrtment records and sales invoices, or certified copies if originals be lost,

•med

iltmgtopies thereof to be

ftny shall designate

ut dinntt-rtited sppn

ich reasonable tir and pU. sthe

he named insured.

the amount of Ic

land of either, m
;tpt of proof of los

er. and the appraii

1 shall first select a

ltd the compan) fail to agret

IS. each shall, on the written

tee Hlth:n siity days after

; by the company, select •

aUhall be made at a reason-

nprtent and disinterested

.ipcn ich .n.f ithe requi

rncrni.. Ill- unijiirr

of lu» The nam
praiicr a .,1 shall b

Tl,.- iiiipaiiy s

laling 1. .p,.rai..l

U. Ijm i>l l.iabi

Opt.un»: Nn A

haltnot beheld to h,

be selected by a judge of •

in wh-fh such appraisal is pending. The
Mating separately the actual rash value tt

ind trilling to agree ^hall submit their differ-

ng ol duy two shall deterinne the amount
mpany shall each pay his or its chosen ap-

xpcnses OI the appraisal and umpire

tve waived any of its rights by any act re-

Selllement The limit of th

ibiindonmcnl not eiceed th<

The
mobile

coiiipanv may pay for the los

tr ftuili part ihrrrol. as all res

paynien 1 b.r any nsultant damage th

priiperl

or appi

y IS sorrpUced or rnay lake a

urd value lut there shill ben

11. ra airnl for \ji\^; AcltoX Payi

ki. iiLsl frOmpant *cti3

ompany's liability for loss ihall

iciuat cash value of the aulo-

le toss IS ol a part thereof the
artoil cash v^lue of su'h part at time of loM
nor what it would then i.ost to repair or lepUee

h part thereof wuh other of like kind and quality, with dc-

on. nor th<- applicable limit of liability stated in the declara-

in ntoney or mav repair cr replace the auto-

iid. or may return any stolen property with

reto at any time be'ore the loss is paid or the

or su( h part of the ai^tomobite at the agreed
ahandonntent tothe ornpany.

ent for lots nrwy not be required tior shall

I lie against the company unleu. fts a con-

tion precedent thereto. >he named maured shall

IV e fully complied with a II the terms of this potiry

X until thirty days after proof of lots ii filed and
provided in this polity.

ance afforJed by this poitcj shall n

ctly or sitlirrctly to the benefit of a

bailee liable fur losa to tfw •utomobde.

(CONTlNUtD ON FOi lOWllOf; PACf





JKO moiwt ^f>ECeOIMG f>AGt

IS. Amimamtt and Cmoptntmm
•I the luurcd

The inaurcd thftll cooperate with the company
and. upon the company's requeat. shall attend

hearings and trials and shall assist in effectm(

settlements, securing and giving evidence, ob-

taining the attendance of witnesses and in the

conduct oi suits. The insured shall not, except at his own cost, voluntarily make

any payment, assume any obligation or incur any expense other than for such im-

mediate medical and surgical relief to others at shall be imperative at the time of

accident.

17. Subro^liaa Inthecvent of any payment under this policy,

CovcrsKcB A. B. n, E-l , E-2, the company shall be subrogated to all the in-

F, G-l, H. I and J sured's rights of recovery therefor against any
person or organization and the insured shall

eiecute and deliver instruments and papers and do whatever else is necessary to

secure such rights. The insured shall do nothing after loss to prejudice such rights.

18. Other loaurancr

Coverat*!! A. B. D. fM . E-2.
F, C-1. H. I and J

If the insured has other insurance against a

loaa covered by this policy the company shall

not be liable under this policy for a greater

proportion of such loss than the applicable

limit of liat'ility stated in the dcclaratiorM bears tu the total applicable limit ol lia-

bility of all valid and collectible insurance against such loss: provided, however.

the insurance with respect to temporary substitute automobiles under Insuring

Agreement IV or other automobiles under Insuring Agreement V shall be excess

insurance over any other valid and collectible insurance available to the insured,

either as an insured under a policy applicable with respect to said automobiles or

otherwise.

19. Other lnsuraace The insurance afforded with respect to other

Coveraff C automobiles under Insuring Agreement V
shall be excess insurance over any other valid

and collectible nMdical payments insurtacc applicable thereto

20. ChaR^cs Notice to any agent or knowledge pnsseued by any agent or by any

other person shall not effect a waiver or a change in any part of this

policy or estop the company from asserting any right under the terms of this policy;

nor shall the terms of this policy be waived or changed, except by endorsement

issued to form a part of this policy

21. Aaaiinmeill Assignment oi interest under this policy shall not bind the com-
pany until its consent is endorsed hereon; if. however, the named

insured shall die or be adjudged bankrupt or insolvent within the policy period, thia

policy, unless canceled, shall, if written notice be given to the company within sixty

days after the date of such death or adjudication, cover (I) the named insured's

legal representative as the named insured, and (2) under coverages A and B, subject

otherwise to the provuions o( Insuring Agreement III, any person having proper

temporary custody of the autontobtle. as an insured, and under coverage C while the

automobile is used by such person, until the appointment and qualihcation oi such

legal representati\e but in no event for a period of more than sixty days after the

date of such Heath or adjudication.

22. Cancdalion This policy may be canceled by the named insured by surrender

thereof or by mailing to the company written notice stating when
thereafter such cancelation shall be effective. This policy may be canceled by the

company by mailing to the named insured at the address shown in this policy

written notice stating when rtot less than ten days thereafter such cancelation shall

be effective. The mailing of notice as aforesaid shall be sufficient proof of notice

and the effective date and hour of cancelation stated in the notice shall become the

end of the policy period. Delivery of such written notice either by the named
insured or by the company shall be equivalent to mailing.

If the named insured cancels, earned premiums shall b^ computed in accordance

with the customary short rate table and procedure. If the company ranctia, earned

premiums shall t>e computed pro rata. Premium adjustment may be made at the

lime cancelation is effected and. if not then made, shall be made as soon as practi-

cable after cancelation becomes effective. The company's check or the check cf its

representative mailed or delivered as aforesaid shall be a sufficient tendei' of any
refund of premium ilue to the named insured.

IcriTis ol this policy which are in conflict with

the statutes of the State wherein this policy is

issued are hereby amended to <-onform to such

ii. Terms of Polic> Gmformed
lo Statute

24. DrrUralion!« By acceptance of this policy the named insured agrees that the

statements in the drclarattons are his agreements and repre-

sentations, that this policy ts issiied in reliance upon the truth of such representations

and that this policy embodies all agreements existing between himself and the com-

pany or any of its agents relating to this insurance.

In Witness Whereof, The Westfrn Casualty and Surety Company has caused this policy, with respect to coverages A, H and C and such other parts ot the policy as

are applicable thereto, to be executed and attested, but this policy shall not be valid unless countersigned on the declarations page by a duly authorized agent of the company

Secretary President.

In Wilneaa Whereof, The Western Fire Insurance Company has caused this policy, with respect to coverages D, E-i, £-2, F, G-l, H, I and J and such other parts of the

policy as are applicable thereto, to be executed and attested, but this policy shall not be valid unless countersigned on the declarations page by a duly aithorized agent

of the company.

Ed. February 1951 Secretary Preiident.

TEXAS EXCEPTION— If this policy is issued in or the insured is a resident of Texas or the insurance afforded applies while the automobile is in the State of Texas,
(I) the word "sixty" in Condition 1 1 (c), Iiuured's Duties When Loss Occurs, shall read "ninety-one"; and when loss occurs, the insured shall file proof of loss with the
company within ninety-one days after the occurrence of loss: and (2) under the Insuring Agreements, Coverage I, Combined Additional Coverage (including Malicious Mischief
arxl Vandalis.Ti), is amended hy deleting any coverage with respect to Malicious Mischief and Vandalism; policy Exclusion (i) is amended to apply also to Coverage I aitd

policy Elxclusion (o^ is deleted in its entirety: and (3) the cancelation of this policy is subject to the exceptions as provided in the Texas Automobile Insurance Manuel.

U

KANSAS ENDORSEMENT

(In case this policy is written in the Stale ol KMuas, the follow inii mpfiies.)

Conditions No. I l(al and No. 12 of this policy are hereby amended as follows, all other terms and conditions remaining unchanged:

Cortdition No. 1 1 1 a^—Substitute the following for the entire paragraph: (a) use every reasonable means to protect the automobile covered by this policy from any
fuvtlM-T toss: reasonttir rxi-^ntc incurrrJ .r affording such protection shall be deemed incurred at the company's request.

^^,*^tK>n No. i. - >rds "ma..'' within thirty days after receipt of proof of loss by the company" are substiti.ted for the words 'made wi'^-i., >ixty davi «ftr'

recei^ n* -i-»J •< Iocs b) -:ipanv i. inv tpprtr >r ihu .a!'..'ition

A<; .,(hci ).iov4»ions ul ufi'iti. f ^u. i. fiit*tn uiicnangcd.

a».<

,;Q^ft!iR:;j'i„.iii-i-)t'-

cn





Western Casualty and Surety Co. 57

(Copy) March 30, 1955

AYestcrn Casualty Company
Fort Scott, Kansas

Through

:

0. R. Baimi,

Attorney at Law,

Carlson Building,

Pocatello, Idaho.

Re: Campbell vs. C. H. Elle Construction Co.,

Gagon, et al.

Gentlemen

:

On February 28, 1955, there was 'filed an action

in the District Court of the Fifth Judicial District

of the State of Idaho, in and for the County of

Bannock, entitled Mary Lou Campbell and Terrell

Ray Campbell and Curtis Howard Campbell,

Minors, hy their Guardian Ad Litem, Mary Lou
Campbell, plaintiffs, vs. C. H. Elle Construction

Co., a corporation, M. Burke Horsley, Max Larsen,

and W. S. Gagon, defendants.

This action grows out of an accident on August

22, 1954, in the vicinity of Soda Springs, Idaho,

involving one Arnold Campbell, now deceased,

driver of one of the vehicles, and a 1954 Chevrolet

Truck owned by W. S. Gagon, and driven by M.

Burke Horsley, an employee of C. H. Elle Con-

struction Co. C. H. Elle Construction Co., and its

employees are insured by St. Paul-Mercury In-

denuiity Company, who have engaged us to protect

their interest in the matter.

It is our imderstanding that W. S. Gagon carried
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automobile and liability insurance covering the 1954

Chevrolet Truck with the Western Casualty Com-

pany.

On behalf of the C. H. Elle Construction Com-

pany, we herel^y notify you that C. H. Elle Con-

struction Company claims protection as an addi-

tional insuree mider the policy of W. S. Gagon,

and, therefore, defense of the above-described action

is hereby tendered to the Western Casualty Com-

pany as insurance carrier of the said W. S. Gagon.

Please be further advised that in view of the

necessity of filing appearance to avoid default

against C. H. Elle Construction Company, M.

Burke Horsley and Max Larsen, we have filed on

behalf of each, a separate demurrer and motion

to strike.

The above notification and tender of defense is

written confirmation of the oral notification and

tender heretofore presented to O. R. Baum, attor-

ney at law, Pocatello, Idaho, as the attorney for

W. S. Gagon and Western Casualty in the above-

entitled action.

Sincerely yours,

MERRILL & MERRILL,
By

WFMdr
2983-C

Notice of Policy Under Section 5 of Idaho Motor

Vehicle Safety Responsibility Act.

Date of accident: August 22, 1954. Place of

accident: Highway 30, 3 Miles West of Soda

Springs, Idaho.
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Description of Vehicle involved in accident: Year

or Model: 1954. Trade Name: Chevrolet. Model

and Body type: 6 wheel 2 ton truck. Serial No.

K54F018590. Motor No. 9734876F54H.

Vehicle ox:>erated by Burke Horsley, Soda

Springs, Idaho and o^\^led by Wm. S. Gagon, Soda

Springs, Idaho.

The conii^any signatory hereto gives notice that

its jjolicy num])ered III 518973 issued to Wm. S.

Gagon, Soda Springs, Idaho, is an automobile lia-

bility policy ai^ording limits of $5,000/$10,000 bod-

ily injury and $1,000 property damage, which pol-

icy was in effect on the date of the above described

accident.

Does this policy apply to the above owner:

Yes (x) No ( )

Does this policy apply to the above operator:

Yes (x) No ( )

The Western Casualty & Surety Co., Fort Scott,

Kansas.

American Agencies, Inc.

General Agents.

/s/ By A. W. McKay,

Secretary.

Date: Oct. 5, 1954.

(Reverse Side)

List drivers of any other vehicles involved in the

accident: Arnold Campbell, Soda Springs, Idaho.

[Endorsed] : Filed November 1, 1956.
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[Title of District Court and Cause.]

RESPONSE TO REQUEST FOR
ADMISSIONS

The defendant makes the following admissions

and denials on the request for admission served on

the defendant on the 1st day of Novem])er, 1956,

by C. H. Elle Constniction Co., a corporation, and

St. Paul-Mercury Indemnity Co., a corporation,

the plaintiffs:

Request I

(a) Defendant admits I-a.

(])) Defendant states that the copy of the docu-

ment referred to in I-b served on defendant is not

legible and defendant has no knowledge or informa-

tion concerning the instrument and therefore de-

nies the request.

Request II

(a) That the said poUcy referred to was issued

to W. S. Gagon and referred to a 1954 Chevrolet

truck under the terms and conditions set forth in

said policy and not otherAvise.

(b) Defendant admits that on the 22nd day of

August, 1954, the said policy of insurance, in ac-

cordance Avith its terms, had been issued and not

cancelled.

(c) Admits II-c.

(d) Admits Il-d.

(e) Answering Il-e, defendant states that the

said M. Burke Horsley was an employee of C. H.

Elle Construction Company and was in the line,
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scope and course of his employment as an employee

of the C. H. Elle Construction Company.

(f) Defendant admits the statements contained

therein, and states that the said William S. Gagon

was made a party defendant under certain condi-

tions and that the said complaint in such action

alleged that the said M. Burke Horsley was driv-

ing said truck with the permission of the said

William S. Gagon, which fact was denied by the

said defendant and was likewise denied by the said

plaintiffs herein, and that the said jury exonerated

the said William S. Gagon from any liability grow-

ing out of said accident.

Cg) Answering Il-g, defendant admits the same

and further states that the said judgment entered

in said action was in favor of the said William S.

Gagon and against C H. Elle Construction Com-

pany and M. Burke Horsley as stated in said para-

graph, a copy of which said judgment is hereto at-

tached and made a part hereof as fully and com-

pletely as if copied herein at length.

(h) Ajiswering Il-h, defendant admits that the

said policy contains paragraph as numbered, but

states that the policy contained many other provi-

sios, and that said paragraph contained only a part

of the terms and conditions of said policy and that

the quoted provisions of said policy, together with

the other provisions in said policy are inapplicable

in the present action and that the permissive use

referred to in the first section of the quoted para-

graph in Request Il-h has already been decided

adversely to the plaintiffs in the action in the Bis-
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trict Court of the Fifth Judicial District of the

State of Idaho in and for the County of Bannock.

(i) Answering Request Il-i, defendant admits

that a demand was made as stated in said letter

dated March 30, 1955, but states that under the cov-

erage contract held by William S. Gragon no one

excex^t the named insured could give permission for

the tnick to be used and the coverage apply, and

the said O. R. Bainn, as attorney for the defendant,

so advised the said counsel for the said plaintiffs

herein.

(j) Answering Request II-j, defendant states

that the furnishing of SR-21, if one was filed, is not

evidence of permissive use of the vehicle described

herein nor as to any statutory obligation on the

part of this defendant; that the copy referred to in

said Request II-j which was served upon the de-

fendant is illegible and is attached hereto for the

Court's consideration.

(k) Answering Request Il-k, defendant states

that it is unable to state whether or not the state-

ments so purported to be in the said SR-21 are in

accordance with the facts, and states that the named
insured in said policy never gave permission for the

truck to ]3e used and that the said purported SR-21,

if one was filed, should not have been filed and that

there was no requirement under the provisions of

the statute of the State of Idaho and under the

conditions under which said truck was being used

for such a fomi to be filed, if one was filed.

(1) Answering Request II-l, defendant objects

to the admission sought by said request II-l as be-
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iiig irrelevant and immaterial, l)nt if the couii: finds

that it is states that the statement as made in such

request is not the true fact but states that William

S. Gagon was the named insured in said policy re-

ferred to and that the named insured was never

contacted for permission to use the said truck and

never gave permission that said truck could be

used, and further states that if the request had been

made to the named insured for the use of the truck

for the use to which it was put such request would

have been denied; that on the day in question the

said M. Burke Horsley, being unable to locate the

said named insured, went to the home of the said

named insured and there requested permission of

his wife, Jessie Gragon, and that she turned the keys

over to the said M. Burke Horsley; that at said

time and place the said Jessie Gragon was not acting

as an agent or serv^ant or employee of William S.

Gagon, nor acting for or on behalf of the commu-

nity
; that in the action in the state court, as hereto-

fore referred to, the plaintiff alleged that the said

truck was being driven with the permission of the

said named insured and the jury found contrary to

such statement, and the said plaintiffs herein denied

that said truck was being used mth the permission

of the said William S. Gagon.

(m) Answering Request 11-m, the defendant ob-

jects upon the ground that the state of facts sought

to be admitted is irrelevant and immaterial.

(n) Answering Request Il-n, defendant admits

the same.
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(o) Answering Request II-o, defendant admits

that Jessie Gagon works on the books of said busi-

ness conducted by the said William S. Gagon, but

denies that the said business referred to was oper-

ated by the said William S. Gagon and Jessie

Gagon, and states that the said William S. Gagon

operated a hmiber business, and states that the said

Jessie Gagon was without authority and was not

the agent, servant or employee of the said William

S. Gagon in authorizing the use of the vehicle re-

ferred to herein by M. Burke Horsley.

(p) Answering Request II-p, defendant states

that the said matters sought to be admitted are

irrelevant and immaterial, and states that if the

Court finds that they are not, then defendant ad-

mits that said truck was under the control and

supervision of said named insured William S.

Gagon when used in his business.

O. R. BAUM,
RUBY Y. BROWN,
BEN PETERSON,

Attorneys for Defendant.

Duly Verified.

[Note: Notice of Policy Under Section 5 of

Idaho Motor Vehicle Safety Responsilulity Act

is the same as set out at pages 58-59 of this

printed record. Order dated December 28, 1955

and signed hy Henry McQuade, District Judge

is set out at pages 40-41.]

[Endorsed] : Filed November 9, 1956.
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[Title of District Court and Cause.]

REQUEST FOR ADMISSIONS

Defendant hereby requests tlio plaintiffs to make
the follomng admissions for the purpose of the

within action only, within 10 days after service of

this request:

I.

That the documents exhibited with this request

are genuine, to wit:

Saint Paul-Mercury Indemnity Company,

Multiple Coverage Policy No. 6210145, and

The Riders and Insurance Agreement,

copies of which are hereto attached, and insured the

C. H. Elle Construction Company against any loss

by reason of bodily injury.

II.

That each of the following statements is true:

(a) That the said policy noted above insured

C. H. Elle Construction Company and the said in-

surance company agreed to pay on behalf of the

said insured C. H. Elle Construction Company all

sums which insured became obligated to pay by rea-

son of the liability imposed upon the insured by

law.

(b) That on the 22nd day of August, 1954, the

above policy of insurance was in effect and payment

of the judgment in the case of Mary Lou Campbell,

et al., vs. C. H. Elle Construction Co., et al., was

made by said plaintiff herein, St. Paul-Mercury
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Indemnity Company under and by virtue of the

insuring provisions of said policy.

(c) That M. Burke Horsley was employed by the

C. H. Elle Constmction Company, and at the time

of said accident or collision was in the line, course

and scope of his emplojmient as such employee.

(d) That in the action entitled Mary Lou Camp-
bell et al., vs. C. H. Elle Construction Company,

et al., judgment was rendered in favor of the plain-

tiffs and against the C. H. Elle Construction Com-

pany, the named insured of the plaintiff herein, and

against M. Burke Horsley, the named insured's

agent, sei^^ant and emi:)loye, and judgment was

against the plaintiffs and in favor of the defendant

William S. Gagon, he being a defendant in said

cause, and said complaint alleging that the 1954

Chevrolet truck was being operated by M. Burke

Horsley wiWi the consent and permission of Wil-

liam S. Gagon.

(e) That the said C. H. Elle Construction Com-

pany in the said action referred to in the preceding

paragraph denied that said 1954 Chevrolet truck

was being operated with the permission of the said

William S. Gagon, by and through its present coun-

sel of record, Merrill and MeiTill.

(f) That after the rendition of said judgment in

said action wherein Mary Lou Campl^ell et al. were

plaintiffs and C. H. Elle Constmction Company,

et al., were defendants, the judgment so rendered

against the said defendants C. H. Elle Construction
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Company and M. Burke Horsley was paid by the

said plaintiff St. Paul-Mercury Indemnity Co., a

corporation, without consultation of or notice to the

said defendant herein.

III.

That the said policy of insurance issued by the

St. Paul-Mercury Indemnity Company contained

the following provision:

"The Company agrees to pay on behalf of

the Insured all sums which the Insured shall

become obligated to pay by reason of the liabil-

ity imposed upon him by law * * *r>

IV.

That the C. H. Elle Construction Company and

the plaintiff St. Paul-Mercury Indemnity Company
filed a docmnent designated as SR-21, pursuant to

the provisions of the statutes of the State of Idaho,

namely, Sec. 5, Idaho Motor Vehicle Safety Re-

sponsibility Act, and that it was signed on behalf

of said plaintiff St. Paul-Mercury Indemnity Com-

pany.

V.

That the named insured in said policy issued to

said William S. Gagon was William S. Gagon only.

VI.

That the policy of insurance issued to William

S. Gagon, namely. Policy No. Ui 518973, issued by

the Western Casualty and Surety Company, a cor-

poration, contained the following coverage:

"To pay on behalf of the insured all sums
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which the insured shall becorae legally obli-

gated to -pay as damages because of bodily

injury, sickness or disease, including death at

any time resulting therefrom, * * *"

VII.

That the judgment in the said action filed in the

District Court of the Fifth Judicial District of the

State of Idaho, in and for the County of Bannock,

was in favor of the plaintiffs and against the de-

fendants C. H. Elle Construction Company and

M. Burke Horsley, and was in favor of the defend-

ant William S. Gragon, and in the same action, and

that an ascertainment was had therein that the

said William S. Gagon was not legally obligated to

pay any damages.

VIII.

That in the said action referred to and filed in

the District Court of the Fifth Judicial District of

the State of Idaho, the only person who became

obligated by law to pay any sums of money to the

plaintiifs was the said C. H. Elle Construction

Company, and that the St. Paul-Mercury Indem-

nity Company paid said judgment.

IX.

That the said firm of Menill & Merrill, Attor-

neys at Law, defended the said C. H. Elle Con-

struction Company and the said M. Burke Horsley

at the request of the said St. Paul-Mercury Indem-

nity Company, one of the plaintiffs herein.
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X.

That the plaintiff, St. Paul-Mercury Indemnity

Company, through its counsel, directed the defense

of the said action so filed in the District Court of

the Fifth Judicial District of the State of Idaho, in

and for the County of Bannock, and that the same

counsel appeared for C. H. Elle Construction Com-

pany in the action filed in the District Court of the

State of Idaho as appears in the present action for

each of the said plaintiffs.

Dated this 6th day of November, 1956.

/s/ O. R. BAUM,
/s/ RUBY Y. BROWN,
/s/ BEN PETERSON,

Attorneys for Defendant.

Acknowledgment of Service Attached.

SAINT PAUL-MERCURY INDEMNITY
COMPANY

St. Paul, Minnesota

A Capital Stock Company
Daily Report

Multiple Coverage Policy

Policy No. 6210145, Deposit Premium $1,297.47.

Issued to C. H. Elle Construction Company, 390

Yellowstone Avenue, Alameda, Bannock Co., Idaho.

The Saint Paul-Mercury Indemnity Company

(Herein referred to as the Company), in considera-

tion of the payment of the agreed premium (s) and

subject to the tenns of this Policy and its Insuring
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Agreements, Agrees to Indemnify or Pay to or on

Behalf of the Insured in Accordance With Such

Insuring Agreements, With Respect to the Occur-

rence of Any of the Therein Mentioned Casualties

or Events During the Policy Period.

General Conditions

1. Policy Period— The Policy Period with re-

spect to any Insuring Agreement shall begin at

12:01 A. M. on the date stated in such Insuring

Agreement and ends at noon of the effective date of

the cancellation of this policy as an entirety or the

cancellation of such Insuring Agreement, as herein-

after provided, whichever cancellation shall first

occur. If, subsequent to the date hereof, any Insur-

ing Agreement is made a part of this policy by

mutual agreement, then the Policy Period with re-

spect to such Insuring Agreement shall begin on

the date stated therein, and if, prior to the cancel-

lation of this policy as an entirety, any Insuring

Agreement is terminated, as hereinafter provided

then noon of the effective date of such termination

shall he the end of the Policy Period with respect

to such Insuring Agreement.

2. Limit of Liability—The limit (s) of the Com-

pany's liability as expressed in this Policy shall

not be

:

(a) cumulative from year to year, or period to

period, regardless of the number of premiums paid

or payable;

(b) increased by the inclusion herein of, or by

reference herein to, more tlian one party in interest



Western Casualty and Surety Co. 71

as the Insured, the one first named being deemed

the named Insured and authoiized agent of and

entitled to priority over the others for all purposes

of this Policy, and if the named Insured ceases to

be covered hereunder the one next named shall

thereafter be deemed the named Insured;

(c) affected by the death of any Insured, nor

shall the Company be relieved of any of its obliga-

tions hereunder by the death of an Insured or the

bankiiiptcy or insolvency of an Insured or an In-

sured's estate.

3. Ownership of Insured Property—The money,

securities, and other property covered by this Pol-

icy may be owned by the Insured, or held by the

Insured in any capacity whether or not the Insured

is liable for the loss thereof, or held by others pro-

vided the Insured is legally liable for loss thereof.

4. Termination of Prior Coverage—^The Insured

by the acceptance of this Policy, gives notice to the

Company terminating or cancelling prior bonds or

policies Nimibers Nil. Such termination or can-

cellation to be effective as of the time this Policy

and its Insuring Agreements become effective.

5. Insured's Duties When Loss Occurs— (a)

Upon the occurrence of any casualty or event for

which coverage is afforded by this Policy, written

notice shall be given by or on behalf of the Insured

to the Company or any of its authorized agents as

soon as practicable. Such notice shall contain par-

ticulars sufficient to identify the Insured, and rea-

sonably obtainable information respecting the time,

place and circiunstances of the casualty or event,
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and the names and addresses of the injured and of

available witnesses. If claim is made or suit is

brought against the Insured, the Insured shall im-

mediately forward to the Company eveiy demand,

notice, smnmons or other process received l3y him

or his representative.

(Id) Upon request of the Company, the Insured

shall, within a reasonable time after determining

the amount of any loss, submit to the Company an

itemized proof of loss, duly swoiii to.

Countersigned at San Francisco, California, this

5th day of July, 1951.

P. F. McKOWN,
Resident Vice President,

By
6. Assistance and Cooperation of the Insured

—

The Insured shall cooperate (except in a pecuniary

manner) with the Company and, upon the Com-

pany's request, shall attend hearings and trials and

shall assist in effecting settlements, securing and

giving evidence, obtaining the attendance of wit-

nesses and in the conduct of suits. The Insured

shall not, except at his OAvn cost, voluntarily make

any payment, assume any obligation or incur any

expense other than for such immediate medical and

surgical relief to others as shall be imperative at

the time of the casualty or event.

7. Subrogation and Salvage^— (a) In the event of

any payment under this Policy, the Company shall

be subrogated to all the Insured's rights of recovery

therefor against any person or organization, and

the Insured shall execute and deliver instnmients
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and papers and do whatever else is necessary to

secure such rights. The Insured shall do nothing

after loss to i)rejudice such rights.

(b) Upon the iDayment of any loss by the Com-

l^any all money or other property recovered on

account of any loss, by whomsoever such recovery

shall have been made, shall belong to the Company

except that if any loss exceeds the limit of the Com-

pany's liability on accoimt of such loss, the Insured

shall be entitled to all recovery thereon imtil fully

reimbursed for such excess loss.

8. Defense, Settlement, Supplementary Pay-

ments—As respects any insurance afforded by the

terms of this Policy, the Company shall:

(a) defend in the name and on behalf of the

Insured any suit against the Insured alleging in-

jury, sickness or disease, damage or destruction,

and seeking damages on accoimt thereof, even if

such suit is groundless, false or fraudulent; but the

Compan}^ shall have the right to make such inves-

tigation, negotiation and settlement of any claim

or suit as may be deemed expedient by the Com-

pany;

(b) Pay all premiiuns on bonds to release attach-

uients not in excess of the limits of liability of the

Policy, or to effect appeals in such defended suit(s),

or to guarantee the Insured's appearance in court

if such appearance is required by reason of an acci-

dent or traffic violation arising out of use of an

automobile with respect to which use insurance is

afforded under this Policy, but without any obliga-

tion to apply for or furnish such bonds; all costs
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taxed against the Insured in any such suits ; all ex-

penses incurred by the Company ; all interest accru-

ing after entry of judgment imtil the Company has

paid, tendered or deposited in court such part of

such judgment as does not exceed the limits of the

Company's liability thereon; and expenses incurred

by the insured in the event of l>odily injury, sick-

ness or disease, for such immediate medical and

surgical relief to others as shall be imperative at

the time of the casualty or event.

(c) reimburse the insured for all reasonable ex-

penses incurred at the Company's request other

than loss of earnings.

The Company agrees to pay the amounts incurred

under this Section (8), except settlement of claims

and suits, in addition to the applicable limits of lia-

bility expressed in any Insuring Agreement.

9. No Additional Premium— Payment by the

Company of any obligation hereunder shall not

entitle the Company to an additional or reinstate-

ment premiiun unless otherwise stated in the Insur-

ing Agreement providing for such payment.

10. Cancellation—This Policy as an entirety (in-

cluding all Insuring Agreements) or any Insuring

Agreement may be cancelled (a) by agreement be-

tween the Insured and the Company; or (l:*) by the

Insured serving upon the Company written notice

stating when thereafter such cancellation shall be

effective; or (c) by the Company serving upon the

Named Insured at the address shown in this Policy

written notice, or sending such notice by registered

mail, stating therein the date when such cancella-
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tion shall bo effective, l)ut such elate, if the notice be

served, shall be not less than 30 days after such

service, or if sent by registered mail, not less than

35 days after the date borne l)y the sender's reg-

istry receipt. The mailing of notice as aforesaid

shall be sufficient proof of its delivery to the In-

sured. The unearned premium, if any, computed

pro rata, if cancelled by the Company, or short rate

if cancelled by the Insured shall be refunded as

soon as practicable after cancellation becomes

effective.

11. Other Insurance— No Insuring Agreement

hereof shall apply to any loss if the Insured is, or

would be but for the existence of such Insuring

Agreement, insured against such loss under any

other policy or policies, bond or bonds, except as

respects any excess beyond the amount which would

have been payable under any other such policy or

policies, bond or bonds, had such Insuring Agree-

ment not been effective.

12. Changes—No notice to any agent, or knowl-

edge possessed by any agent or by any other person

shall be held to effect a waiver or change in any

part of this policy; nor shall the terms of this pol-

icy be waived or changed except by endorsement

issued to fonn a paii: hereof, signed by the Presi-

dent, a Vice-President, a Secretary, or an Assistant

Secretary of the Company.

13. Premium, Inspection and Audit— The pre-

mium for which this Policy is vmtten shall be an

estimated premium only. At the end of each annual

period the earned premium shall be computed in
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accordance with the rate agreed upon. If the earned

premium, thus comjDuted, exceeds the estimated pre-

miinn paid, the Insured shall pay the excess to the

conixiany, if less, the company shall return to the

Insured the unearned portion paid, subject, how-

ever, to the agreed upon annual minimimi premium.

The comx^any shall he permitted, at all reasonable

times, to inspect the Insured's premises, plants,

works, machinery, elevators, apj)liances and opera-

tions and to examine and audit the Insured's books

and records during the Policy Period, and within

3 (illegible) as they relate to the premium bases

or the subject matter of the insurance; granted by

this Policy. The Insured shall (illegible) to the

company submit reports of work completed, gross

receipts from all operations and payroll expended.

14. Continuity of Prior Coverage^— (a) The cov-

erage of any Insuring Agi*eement shall. Unless

Otherwise Stated in Such Insuring Agreement,

apply to any loss occurring during the term of any

prior l)ond or bonds or policy or policies of insur-

ance, herein referred to as prior insurance, carried

l>y the Insured, provided:

(1) such loss is one to which the coverage of

such Insuring Agreement would have applied had

the loss occurred during the effective period of such

Insuring Agreement, and

(2) that such prior insurance had not terminated

prior to the effective date of such Insuring Agree-

ment, and

(3) that the period allowed for discovery of loss
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under such prior insurance had elapsed prior to the

discovery of such loss, and

(4) that the Company shall be lial>le for no more

tlian the amount of coverage in effect under such

prior insurance when the loss occurred, or the

amount of insurance granted imder this Policy,

whichever is less.

(])) Where the period allowed for discoveiy of

loss luider any other Bond or Policy of insurance,

herein referred to as prior insurance, issued by the

Company to the Insured, had not elapsed at the

time of the substitution of the coverage of this Pol-

icy for the coverage of such prior insurance, the

Company's liability under this Policy and under

such prior insurance shall not be cumulative as to

any loss(es) (1) caused by any act(s) or omis-

sion (s) of any one person or act(s) or omission (s)

in which such person is concerned or implicated, or

(2) resulting from or in respect to any one casualty

or event.

15. Valuations—For the purpose of any loss set-

tlement the value of any securities shall be their

quoted market value on the business day next pre-

ceding the discovery of the loss or at the time of the

settlement of the loss whichever amount shall be the

larger; and the value of any subscription, conver-

sion, redemption or deposit privileges shall be their

quoted market value immediately preceding the ex-

piration thereof. If such securities or such privi-

leges have no quoted market value, their value shall

be determined by agreement or arbitration. In case
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of any loss or destruction of, or damage to, any

property insured hereby, other than securities, the

Company shall not be liable for more than the

actual cash value thereof, or for more than the

actual cost of repairing such property or of replac-

ing same with property or material of like quality

or quantity or value. The Company may, at its

option, pay such actual cash value, or make such

repairs or replacements.

16. Assigmnent^—No assigTunent of interest here-

under shall bind the Company without its wiitten

consent; but if any Insured shall die or be ad-

judged bankrupt or insolvent, any coverage granted

hereimder shall cover such Insured's legal represen-

tative, in his capacity as such, as an Insured, with

respect to any casualty or event covered by this

Policy, provided that notice of such death or adju-

dication is given to the Company within 60 days

after the date thereof.

17. Action Against Company—No action shall lie

against the Company, unless as a condition prece-

dent thereto, the Insured shall have fully complied

with all of the terms of this Policy, nor until the

amount of the Insured's obligation to pay shall

have been finally determined either by judgment

against the Insured after actual trial or by Aviitten

agreement of the Insured, the claimant and the

Company.

Any person or organization or the legal represen-

tative thereof who has secured such judgment or

written agreement shall thereafter be entitled to

recover under this Policy to the extent of the insur-



y/esiern CasuaUij and Sitretjj Co. 79

ance afforded by this Policy. Xotliing contained in

this Policy shall give any person or organization

any right to join the Company as a co-defendant in

any action against the Insured to determine the

Insured's liability.

18. Fraud and Misrepresentation— This Policy

shall be void if the Insured has concealed or mis-

represented any material fact or circumstance con-

cerning this insurance or the subject thereof or in

case of any fraud, attempted fraud or false swear-

ing by the Insured pertaining to this insurance or

the subject thereof, whether before or after a loss.

However, imintentional errors or omissions on the

pai-t of the Insured shall not operate to prejudice

the rights of the Insured under this Policy.

19. Special Statutes—Any and all terms of this

Policy which are in conflict with the statutes of any

State in which coverage is granted are imderstood,

declared and acknowledged by the Company to be

amended to conform with such statutes.

In Witness Whereof, the Saint Paul-Mercury

Indemnity Company has caused this Policy to be

executed and attested, but this Policy and any In-

suring Agreements or Riders shall not be valid un-

less signed l^y an officer or an agent or an Attorney-

in-fact of the Company.

Rider No. YII

Applicable to the Comprehensive General and Auto-

mo]>ile Liability Insuring Agreement.

. It is agreed that the Limits of Liability are

amended as follows:
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A. Bodily Injury Liability Including automobile,

$100,000.00 Each Person, $300,000.00 Each Occur-

rence, $300,000.00 Aggregate Products & completed

Operations.

This Rider shall take effect on the 1st day of

July, 1955.

Forming part of Policy No. 6210145 issued to

C. H. EUe Construction Co. of Alameda, Idaho, by

the St. Paul-Mercury Indemnity Insurance Com-

pany, St. Paul, Minn.

Not valid until countersigned by an officer or an

agent or an attorney-in-fact of the Company.

Countersigned at Pocatello, Idaho this 5th day

of July, 1955.

Turner Ins. Agency,

By
A. B. Jackson,

President.

Rider No. VI
Applicable to the Comprehensive General and Auto-

mobile Liability Insuring Agreement.

It is agreed that with respect to work performed

by the Insured on the Bannock County Court

House, Pocatello, Idaho, the limits are amended as

follows

:

Coverage— Bodily Injury (including Auto)

—

$100,000.00 Eacli Person, $200,000.00 Each Occur-

rence, $200,000.00 Aggregate Products & completed

Operations.

This Rider shall take effect on the 8th day of

December, 1953.

Forming part of Policv No. 6210145 issued to
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C. H. Elle Construction Company of Alameda, Ban-

nock Co., Idaho by the St. Paul-Mercuiy Indemnity

Insurance Company, St. Paul, Minn.

Not valid until countersigned by an officer or an

agent or an attorney-in-fact of the Company.

Coimtersigned at San Francisco, Calif, this 14th

day of December, 1953.

P. F. McKo^vn,

Resident Vice President,

By
A. B. Jackson,

President.

Rider No. Y
Applical^le to the Comprehensive General and Auto-

mobile Liability Insuring Agreement.

It is agreed that ^\ii\\ respect to the work to be

done by the Insured in connection vrith the follow-

ing two jobs the Coverage A—Bodily Injury (ex-

cept automobile) Limits of Liability are amended

to read: $100,000.00 Each Person, $200,000.00 Each

Occurrence, $200,000.00 Aggregate Products & com-

pleted Operations.

1) Green Acres School— Oak Street, Alameda,

Idaho.

2) Le^^ds and Clark School—Alameda Road and

McKinley, Alameda, Idaho.

This Rider shall take effect on the 28th day of

April, 1953.

Fomiing part of Policy Xo. 6210145 issued to

C. H. Elle Construction Company of Alameda,

Bannock Co., Idaho by the St. Paul-Mercury In-

demnity Insurance Company, St. Paul, ^linn.
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Not valid until countersigned by an officer or an

agent or an attorney-in-fact of the Company.

Countersigned at San Francisco, Calif, this 12th

day of May, 1953.

P. F. McKown,
Resident Vice President,

By
A. B. Jackson,

President.

Rider No. IV
Applicable to the Comprehensive General and Auto-

mobile Liability Insuring Agreement.

It is agreed that the restrictions imposed by

Rider No. Ill of this Insuring Agreement shall not

apply to the following vehicle or its replacement:

1952 Ford 2 Ton Dmnp Truck M# F6M-2KC2 517.

This Rider shall take effect on the 20th day of

August, 1952.

Forming part of Policy No. 6210145 issued to

C. H. Elle Construction Company of Alameda, Ban-

nock Co., Idaho by the St. Paul-Mercury Indemnity

Insurance Company, St. Paul, Minn.

Not valid until countersigned by an officer or an

agent or an attorney-in-fact of the Company.

Countersigned at San Francisco, Calif, this 17th

day of December, 1952.

P. F. McKown,
Resident Vice President,

By
A. B. Jackson,

President.
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Rider No. Ill

Applicable to the Comprehensive General and Auto-

mobile Liability Insuring Agreement.

It is agreed that all coverage is excluded for work

performed hy the Insured at Moiuitain Home Air

Force Base Defense Housing Project IDA-l-D-1

located Mountain Home, Idaho.

It is fui-ther agreed with respect to automobile

coverage that only those vehicles specifically as-

signed to the Mountain Home Air Force Base Job

are excluded.

/s/

C. H. File Construction Co.

This Rider shall take effect on the 20th day of

August, 1952.

Forming part of Policy No. 621014,5 issued to

C. H. File Construction Company of Alameda,

Bannock Co., Idaho by the St. Paul-Mercury In-

demnity Insurance Company, St. Paul, Minn.

Not valid until countersigned by an officer or an

agent or an attorney-in-fact of the Company.

Countersigned at San Francisco, Calif, this 9th

day of October, 1952.

P. F. McKo^m,
Resident Vice President,

By
A. B. Jackson,

President.

Rider No. II

Applicable to the Comprehensive General and Auto-

mobile Lial^ility Insuring Agreement.

It is agreed that coverage is excluded for all lia-
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bility arising- out of the Insured's operations as a

joint adventuror with Reynolds & Walker, Inc. on

the Jerome Memorial Hospital Job in Jerome,

Idaho.

/s/

C. H. Elle Constmction Co.

This Rider shall take effect on the 15tli day of

June, 1951.

Foiining- part of Policy No. 6210145 issued to

C. H. Elle Construction Company of Alameda, Ban-

nock Co., Idaho by the St. Paul-Mercury Indemnity

Insurance Company, St. Paul, Minn.

Not valid until countersigned by an officer or an

agent or an attomey-in-fact of the Company.

Countersigned at San Francisco, Calif, this 27th

day of June, 1952.

P. F. McKown,
Resident Vice President,

By
A. B. Jackson,

President.

Rider No. I

Applicable to the Comprehensive General and Auto-

mobile Liability Insuring Agreement.

It is agreed that the Limits of Lia1)ility under

Section C Property Damage Liability Other than

Automobile is hereby amended as follows: $50,-

000.00 Each Occun^ence, $300,000.00 Aggregate Op-

erations, $300,000.00 Aggregate Protective, $300,-

000.00 Aggregate Contractual, $300,000.00 Aggre-

gate Products and completed Operations.
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This Rider shall take effect on the 29th day of

February, 1952.

Forming- part of Policy No. 6210145 issued to

C. H. EUe Construction Company of Alameda, Ban-

nock Co., Idaho by the St. Paul-Mercury Indemnity

Insurance Company, St. Paul, Minn.

Not valid until countersigned by an officer or an

agent or an attorney-in-fact of the Company.

CountersigTied at San Francisco, Calif, this 12th

day of March, 1952.

A. B. Jackson,

President.

Sections A and C (Aggregate Products and Com-

pleted Operations) :

The limits of bodily injury liability and property

damage liability stated as "aggregate products and

completed operations" are respectively the total

limits of the Company's liability for all damages

arising out of the handling or use of or the exist-

ence of aiiy condition in goods or products manu-

factured, sold, handled or distributed hj the In-

sured or caused hy operations, other than pick-up

and delivery and the existence of tools, uninstalled

equipment and abandoned or unused materials,

when the occurrence takes place away from prem-

ises owned, rented or controlled by the Insured and

after the Insured has relinquished possession of

such goods or products to others or after the opera-

tions have been completed or abandoned at the

place of occurrence. All such damages arising out

of one prepared or acquired lot of goods or prod-
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ucts shall be considered as arising out of one occur-

rence.

Sections B and C

:

All damage arising out of a continuous or re-

peated exposure to substantially the same condition

shall be considered as arising out of one occurrence.

Section C:

The limit of Property Damage liability stated as

"aggregate operations" is the total limit of the

Company's liability for all damages arising out of

damage to or destruction of property, including the

loss of use thereof, caused by or arising out of

operations of the Insured away from premises

owned, leased or rented by the Insured.

The limit of Property Damage liability stated as

"aggregate protective" is the total limit of the

Company's liability for all damages arising out of

damage to or destruction of property including the

loss of use thereof, caused by operations performed

for the Insured by independent contractors or omis-

sions of supervisory acts of the Insured in connec-

tion therewith, except maintenance or ordinary al-

terations and repairs on premises owned or rented

by the Insured.

The limit of Property Damage lialDility stated as

"aggregate contractual" is the total limit of the

Company's liability for all damages arising out of

damage to or destruction of property, including the

loss of use thereof, with respect to each contract.

The limits stated apply separately to each project

with respect to operations being performed away
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from premises owned or rented by the named In-

sured.

Elevators and Premises:

The tenns of this Insuring Agreement shall

api^ly separately to each elevator and each location

insured hereimder.

3—Cross Liability:

With respect to this Insuring Agreement the in-

clusion of more than one Insured under this Policy

shall not in any way affect the rights of any such

Insured either as respects any claim, demand, suit

or judgment made, through any or in favor of any

other Insured, or by or in favor of any employee

of such other Insured. This Insuring Agreement

shall protect each Insured in the same manner as

though a separate policy had been issued to each;

]>ut nothing contained in this paragraph shall oper-

ate to increase the Company's liability as set forth

elsew^here in this Insuring Agreement beyond the

amount or amounts for which the Company would

have been liable if only one person or interest had

been named as Insured.

4—Territory

:

This Insuring Agreement applies to occurrences

taking place witliin the United States of America.

With respect to automobiles, this Insuring Agree-

ment applies to occurrences which occur while the

automol^iles are within the United States of Amer-

ica, its tenitories or possessions, Canada, or w^hile

being transported between ports thereof in that

part of Mexico mthin seventy-five (75) miles of the

United States boundary line.
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5— Financial Responsibility Laws— Sections A
and B:

Such insurance as is afforded by this Insuring

Agreement for bodily injury liability or property

damage liability shall comply with the provisions of

the motor vehicle financial responsibility law of any

State or province which shall be applicable with

respect to any such liability arising out of the own-

ership, maintenance or use during the Policy Pe-

riod of any automobile insured hereunder, to the

extent of the coverage and limits of liability re-

quired by such law, but in no event in excess of the

limits of liability stated in this Policy.

Inapplicable Policy Conditions

Paragraphs 3, 14 and 15 of the General Condi-

tions of the Policy do not apply with respect to this

Insuring Agreement.

Not valid until countersigned by an officer or an

agent or an attomey-in-fact of the Company.

P. F. McKo^\Ti,

Resident Vice President,

By
M. D. Price,

President.

Comprehensive General and Automobile

Liability (Broad Form)

Insuring Agi^eement

This Insuring Agreement shall take effect on the

15th day of June, 1951.

Attached to and forming part of Contract of In-

surance No. 6210145 issued to C. H. Elle Construe-
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tion Company of Alameda, Bamiock Co., Idaho by

the Saint Paul-Mercnry Indemnity Company, St.

Paul, Minnesota.

Coimtersigned at San Francisco, California this

5th day of July, 1951.

No insurance is provided under any of the fol-

lowing Sections unless so indicated by entries show-

ing the Company's limit of liability.

The limit of the Company's liability imder each

such Section shall be as stated therein, subject to all

of the terms of this Policy and Insuring Agreement

having reference thereto.

Section A. Bodily Injury Liability (Including

Automobile): Limits of Liability: $50,000.00 each

person, $100,000.00 each occurrence, $100,000.00 ag-

gregate products and completed operations.

Section B. Automobile Property Damage Liabil-

ity: Limits of Liability: $100,000.00 each occur-

rence.

Section C. Property Damage Liability Other

Than Automobile: Limits of Liability: $50,000.00

each occurrence, $100,000.00 aggregate operations,

$100,000.00 aggregate protective, $100,000.00 aggre-

gate contractual, $100,000.00 aggregate products

and completed operations.

I. Section A—Bodily Injury Liability (Includ-

ing Automobile) :

The Company agrees to pay on behnlf of the In-

sured all sums which the Insured shall become obli-

gated to pay by reason of the liability imposed

upon him by law or contract for damages, includ-

ing damages for care and loss of services, because
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of bodily injury, sickness or disease, including

death at any time resulting therefrom, sustained by

any person or persons.

II. Section B— Automobile Property Damage
Liability

:

The Company agrees to pay on behalf of the In-

sured all sums which the Insured shall become obli-

gated to pay by reason of the liability imposed

upon him by law or contract for damages because

of damage to or destruction of property, including

the loss of use thereof, arising out of the ownership,

maintenance or use of any automobile.

III. Section C — Property Damage Liability

Other Than Automobile:

The Company agrees to pay on behalf of the In-

sured all sums which the Insured shall become obli-

gated to pay by reason of the liability imposed

upon him by law or contract for damages becaiise

of damage to or destruction of property, including

the loss of use thereof.

Exclusions

This Insuring Agreement Does Not Apply:

(a) except with respect to operations performed

by independent contractors, to aircraft:

(b) under Section A (except with respect to lia-

bility assumed imder contract) to:

1—Bodily Injury to or sickness, disease or death

of any employee of the named Insured while en-

gaged in the employment of the Insured, other than

domestic employees with respect to the operation,

maintenance or repair of an automobile, or

2—Any obligation for which the Insured may be
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held liable under any Workmen's Compensation

Law

;

(e) under Section B, to damage to or destruction

of property owned by rented to in charge of or

])eing transported by or for the Insured;

(d) under Section C, except with respect to op-

erations performed by independent contractors, to

the o\^Tiership, maintenance or use, including load-

ing or Tuiloading, of automobiles while away from

the premises (or the ways immediately adjoining)

owned, leased, rented or controlled by the Insured;

(e) under Section C, to damage to or destruction

of

1—any goods or products manufactured, sold,

handled or distributed by the Insured, or work

completed by or for the Insured out of which the

damage or destruction arises;

2— (a) any property owned, leased, used, or

rented by the Insured or held by the Insured for

sale, any property being transported by or on be-

half of the Insured, or, except with respect to lia-

bility assumed under sidetrack agreements or the

use of elevators or escalators, any personal prop-

erty in his possession;

(b) That specific part of any proxierty upon

which operations are being performed by or on

behalf of the Insured at the time of the damage or

destruction thereof

;

(f) to the restoration, repair, or replacement of

buildings, structures, property or other work made
necessary by faulty w^orkmanship thereon.
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Special Conditions

Such insurance as is provided hj this Insuring

Agreement applies only in comiection with the

business, occupational or commercial pursuits of

the Insured except as respects the liability arising

out of the ownershix^, operation or maintenance of

automo'oiles insured hereunder.

1—Definitions

(a) Insured

The unqualified word "Insured" wherever used

also includes any partner, executive officer, director

or stockholder thereof while acting within the scope

of his duties as such.

The coverage afforded under this Insuring Agree-

ment with respect to automobiles owned by, regis-

tered in the name of, or hired by the Insured, is

extended to any other person, firm or corporation

while using or legally responsible for the use

thereof, provided such use is with tlie permission

of an Insured, who is the legal or registered owner

of or hires the automobile, and if such Insured is

an individual he may give such permission through

an adult member of his household other than a

domestic servant or chauifeur.

This extension of coverage does not apply:

(1) to any person, firm or corporation or to any

agent or employee thereof operating an automobile

repair shop, public garage, sales agency, service

station or public parking place, with respect to

any accident arising out of the operation thereof

;

(2) with respect to an automobile while used

with any trailer not covered by like insurance in
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the Company; or with respect to a trailer, while

used with any automobile not covered by like in-

surance in the Company;

(3) with respect to any hired automobile, to the

owner thereof or an employee of such owner;

(4) with respect to any non-owned automobile,

to any executive officer if such automobile is owned

in full or in ])art hy him or a member of his house-

hold.

(b) Automo'oile

The word "automobile" shall mean a land motor

vehicle trailer or semi-trailer, provided the follow-

ing described equipment shall not be deemed an

automobile except while fowled by or carried on a

motor vehicle not so described; any crawler-type

tractor, farm implement, farm tractor or trailer

not subject to motor vehicle registration, ditch or

trench digger, i:>ower crane or shovel, grader,

scraper, roller, w^ell drilling machineiy, asphalt

spreader, concrete mixer and mixing and 'finishing

equipment for highway work, other than a concrete

mixer of the mix-in-transit tj^e. The word "trailer"

shall include semi-trailer.

'^ Owned Automobile" shall mean an automobile

owned in full or in part by an Insured named in

the Policy.

"Hired Automobile" shall mean an automobile

used under contract in behalf of a named Insured

provided such automobile is not owned in full or

in part by or registered in the name of (a) a

named Insured or (b) an executive officer thereof

or (c) an employee or agent of a named Insured
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who is granted an operating allowance of any sort

for the use of such automobile.

"Non-owned Automobile" shall mean any other

automobile.

2—Limits of Liability

Section A
The limit of bodily injury liability applicable to

"each person" is the limit of the Company's liability

for any damages, including damages for care and

loss of services arising out of bodily injury, sick-

ness or disease, including death at any time result-

ing therefrom, sustained by one person in any one

occurence; the limit of such liability applicable to

"each occurrence" is, subject to the above provi-

sions respecting each person, the total limit of the

Company's liability for all damages, including dam-

ages for care and loss of services, arising out of

bodily injury, sickness or disease, including death

at any time resulting therefrom, sustained by two

or more persons in any one occurrence.

Sections A and B
The terms of this Policy shall apply separately to

each automobile insured hereunder but a motor

vehicle and a trailer or trailers attached thereto

shall be considered to be one automobile as respects

limits of liability.

Insuring Agreement

This Insuring Agreement shall take effect on the

15th day of June, 1951.

Attached to and forming part of

Contract of Insurance No. 6210145 issued to C. H.
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Elle Construction Company of Alameda, Bannock

Co., Idaho, by the Saint Paul-Mercury Indemnity

Company, St. Paul, Minnesota. Countersigned at

San Francisco, California, this 5th day of July,

1951.

The Company Agrees to pay the reasonable ex-

pense for necessary medical, surgical, ambulance,

hospital and professional nursing services and, in

the event of death resulting from such injury, the

reasonable fimeral exx)ense, all incurred within one

year from the date of the accident to or for each

person who sustains bodily injury caused by acci-

dent, while in or upon, entering or alighting from:

I—Any private passenger automobile owned or

hired by the named Insured if the injury arises out

of the use thereof by or with the permission of

the named Insured, or

II—Any other automobile while being used by or

in behalf of the named Insured or spouse, if the

injury arises out of the use thereof and results

from

:

(A) the operation of said automobile by the

named Insured or spouse or any private chauffeur

or domestic servant of either, or

(B) the occupancy of said automobile hy the

named Insured or spouse.

Exclusions

This Insuring Agreement Does Not Apply:

(a) (1) To bodily injury to or sickness, disease

or death of any employee of the named Insured

while engaged in the employment of the Insured,
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other than domestic employees with respect to

the operation, maintenance or repair of an auto-

mobile, or

(2) To any obligation for which the Insured

may be held liable under any Workmen's Compen-

sation Law;

(b) under Division II to:

(1) any automobile hired as part of a frequent

use of hired automobiles by or furnished for regu-

lar use to, the named Insured or a member of his

household other than a private chauffeur or domes-

tic servant;

(2) any automobile while used in the business

or occupation of the named Insured or spouse, if

operated hy a person other than the named Insured

or spouse or such chauffeur or servant unless the

named Insured or spouse is present in such auto-

mobile
;

(3) any accident arising out of the operation of

an automol^ile repair shop, public garage, sales

agency, service station or public parking place.

Special Conditions

Definitions
—''Automobile"

The word ''automobile" shall mean a land motor

veliicle, trailer or semi-trailer, provided the follow-

ing described equipment shall not be deemed an

automobile except while towed by or carried on

a motor vehicle not so described; any crawler-type

tractor, farm implement, farm tractor or trailer

not subject to motor vehicle registration, ditch or

trench digger, power crane or shovel, grader,
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scraper, roller, well drilling machinery, asphalt

s]n'eader, concrete mixer and mixing and finishing

equipment for highway work, other than a concrete

mixer of the mix-in-transit type. The word

'' trailer" shall include semi-trailer.

"Owned Automobile" shall mean an automobile

owned in full or in part by the Insured named in

the Policy.

"Hired Automobile" shall mean an automobile

used under contract in behalf of the named In-

sured lU'o^'ifl^^^ such automobile is not owned in.

full or in part by or registered in the name of

(a) the named Insured, or (b) an executive officer

thereof, or (c) an employee or Agent of the named

Insured who is granted an operating allowance of

any sort for the use of such automobile.

"Non-owTied Automobile'' shall mean any other

automobile.

Limit of Lia])ility—$500.00 shall be available for

each person who sustains Bodily Injury or death

covered by this Insuring Agreement.

Medical and Other Reports; Examination—The

injured person or someone on his behalf shall, as

soon as practicable after each request from the

Company, furnish reasona]:)ly obtainable informa-

tion pertaining to the accident and injury, and exe-

cute authorization to enable the Company to obtain

medical reports and examine records. The injured

person shall submit to physical examination by

physicians selected by the Company when and as

often as the Company may reasonably require.

Proof, and Payment of Claim—As soon as prac-



98 C. H. Elle Construction Co., et al. vs.

ticable after completion of the services or after

the rendering of services which in cost equal or

exceed the limit of liability for this iiisiirance or

after the expiration of one year from date of the

accident, whichever is first, the injured person or

someone on his behalf shall give to the Company
written proof of claim under oath, stating the name
and address of each person and organization which

has rendered services, the nature and extent and

the dates of rendition of such services, the itemized

charges tlierefor and the amounts paid thereon.

Upon the Company's request, the injured person

or someone on his behalf shall cause to be given

to the Company by each such person and organ-

ization written proof of claim under oath, stating

the nature and extent and dates of rendition of

such services, the itemized charges therefor and the

payments received thereon.

The Company shall have the right to make pay-

ment at any time to the injured person or to any

such other person or organization on account of the

services rendered, and a payment so made shall

reduce to the extent thereof the amoimt payable

hereunder to or for such injured person on ac-

count of such injury. Payment hereimder shall

not constitute admission of lia1:)ility of the Insured

or of the Company.

Territory—This Insuring Agreement applies to

occurrences or accidents taking place while the

automobiles are within the United States of Amer-

ica, its temtories or possessions, Canada, or while

being transported between poi*ts thereof, or in
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that part of Mexico within seventy-five (75) miles

of the United States boundary line.

Inapplicable Policy Conditions

Paragraphs 3, 5b, 7, 8, 14 and ] 5 of the General

Conditions of tlie Policy do not apply wdth respect

to this Insuring Agreement.

Not valid until countersigned hj an officer or an

agent or an attorney-in-fact of the Comxoany.

M. D. PRICE,
President,

P. F. McKown,
Resident Vice President,

By:

[Endorsed] : Filed Noveml^er 9, 1956.

[Title of District Court and Cause.]

RESPONSE TO DEFENDANT'S REQUEST
FOR ADMISSIONS

The plaintiffs make the folloAving admissions and

denials to the Request for Admissions served on

the plaintiffs on the 8th day of November, 1956 by

the defendant. Western Casualty and Surety Com-

i:)any, a corporation:

Request I.

Plaintiffs admit the multiple coverage policy No.

6210145 and the riders and insurance agreement as

attached to the Request for Admissions are genu-

ine, ])ut plaintiffs deny that said policy "insured the
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C. H. Elle Construction Co. against any loss by

reason of bodily injury," but insures only those

losses covered by the wording of said policy.

Request II.

(a) Plaintiffs admit that the policy referred to

insured C. H. Elle Construction Company, but de-

nies that said insurance company agreed to pay on

behalf of the said insured, C. II. Elle Construction

Company, all sums which insured became obligated

to i^ciy by reason of the liability imposed upon the

insured hy law, and states that the coverage of said

policy is contained in the wording of said policy,

which also includes as Paragraph 11 under "Gren-

eral Conditions", the following:

''Other Insurance^—ISTo Insuring Agreement

hereof shall apply to any loss if the Insured is, or

would be but for the existence of such Insuring

Agreement, insured against such loss imder any

other policy or policies, bond or bonds, except as

respects any excess beyond the amount which would

have been payable under any other such policy or

policies, bond or bonds, had such Insuring Agree-

ment not been eifective."

(b) Plaintiffs admit that on the 22nd day of

August, 1954, the above policy of insurance was in

effect and admit that the payment of the judgment

in the case of Mary Lou Campbell, et al, v. C. H.

Elle Construction Co., et al, was made by the plain-

tiff herein, St. Paul-Mercury Indemnity Co., but

states that said payment was made after refusal

of the defendant herein to assume coverage accord-

ing to its insurance contract.
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(c) Admitted.

(d) Plaintiffs adniit that in the action entitled

Mary Lon Campbell, et al. v. C. H. Elle Construc-

tion Co., et al, judgment was rendered in favor of

the plaintiffs and against C. H. Elle Construction

Co. and against M. Burke Horsley, agent and serv-

ant of C. H. Elle Construction Co. ; and that judg-

ment was against the plaintiffs and in favor of

the defendant William S. Gagon; but plaintiffs

denv that the Complaint in the above described

action alleged that the 1954 Chevrolet Truck was

being operated by M. Burke Horsley with the con-

sent and permission of William S. Gagon.

(e) Denied.

(f) Plaintiffs admit that the judgment so ren-

dered against the defendants C. H. Elle Construc-

tion Co. and Mr. Burke Horsley was paid by St.

Paul-Mercury Indenuiity Co., but plaintiffs deny

that said payment was made without consultation

of or notice to the said defendant herein.

Request III.

Plaintiffs admit that the policy of insiu*ance

issued by the St. Paul-Mercury Indemnity Co.

contained, among other provisions, the portion

quoted in Request III.

Request IV.

Request V.

Denied.

Admitted.

Request YL
Plaintiffs admit that the yjolicy of insiu'ance
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issued to William S. Gagon hy the defendant

herein contained, among other provisions, the por-

tions quoted in Request VI.

Request VII.

Plaintiffs admit that the judgment in the District

Court of the 5th Judicial District of the State

of Idaho in and for the County of Bannock was

in favor of the plaintiffs and against the defend-

ants C. H. Elle Construction Co. and M. Burke

Horsley and was in favor of the defendant, Wil-

liam S. Gagon; but xilaintiff's deny the balance of

Request VII.

Request VIII.

Denied.

Request IX.

Plaintiffs admit that the firm of Merrill & Mer-

rill, attorneys at law, defended C. H. Elle Con-

struction Co. at the request of the St. Paul-Mer-

cury Indemnity Co. and plaintiffs admit that Mer-

rill & Merrill, attorneys at law, appeared as co-

coimsel on behalf of M. Burke Horsley at the

request of the said St. Paul-Mercury Indemnity

Co., the other counsel representing M. Burke Hors-

ley being O. R. Baum, attorney at law, Pocatello,

Idaho.

Request X.

Plaintiffs deny that the plaintiff St. Paul-Mer-

cury Indemnity Co., through its counsel, directed

the action of said action so filed in the 5th Judi-

cial District of the State of Idaho in and for the
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County of Bannock, stating that the defense of

said action was jointly conducted by Merrill &
Merrill who appeared as counsel for C. H. Elle

Construction Co. and as co-coimsel for M. Burke

Horsley and Max Larsen, said individuals also

appearing hy and through their attorney, O. R.

Bauni, attorney at law, Pocatello, Idaho, and O. R.

Bauni, attorney at law, Pocatello, Idaho, who ap-

peared for and on behalf of AYilliam S. Cagon,

defendant in said action. Plaintiffs admit that the

same counsel appeared for C. H. Elle Construction

Co. in the action filed in the District Court of the

State of Idaho as appears in the present action for

the plaintiffs herein.

Respectfully sulDmitted,

MERRILL & MERRILL,
/s/ By WESLEY F. MERRILL,

Attorneys for Plaintiffs.

Duly Verified.

Acknowledgment of Service Attached.

[Endorsed] : Filed November 19, 1956.

[Title of District Court and Cause.]

PLAINTIFFS' ADDITIONAL REQUEST
FOR ADMISSIONS

Whereas defendant in its response to Request

for admissions served on the 8th day of November,

1956, in answer to Request 1(b) stated that the

copy referred to therein, was not legible, plaintiffs
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hereby request the defendant to make the follow-

ing admissions for the purpose of the within action

only, within ten days after service of this Request.

I.

That each of the following documents exhibited

with this Request is genuine.

(a) That document designated as "SR 21 Notice

of Policy Under Section 5 of Idaho Motor Vehicle

Safety Responsibility Act" dated Oct. 5, 1954,

signed "The Western Casualty & Surety Co., Fort

Scott, Kansas by American Agencies, Inc., General

Agents by A. W. Kay, Secretary," a copy of which

SR 21 is attached hereto.

Dated this 16th day of November, 1956.

MERRILL & MERRILL,
/s/ By W. F. MERRILL,

Attorneys for Plaintiffs.

[Note: Document designated as "SR 21

Notice of Policy Lender Section 5 of Idaho

Motor Vehicle Safety Responsibility Act" is

the same as set out at pages 58-59]

Acknowledgment of Service Attached.

[Endorsed] : Filed November 19, 1956.
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[Title of District Court and Cause.]

RESPONSE TO PLAINTIFFS' ADDITIONAL
REQUEST FOR ADMISSIONS

The defendant makes the follomng responses and

denials to request for additional admissions.

Request I.

States that the Company itself has no knowledge

that docmnent designated as SR-21, Notice of Pol-

icy Laider Sec. 8 of the Idaho Motor Vehicle

Safety Responsibility Act, dated October 5, 1954,

was ever signed; that the only information that

the Company had as to the accident referred to in

such exhibit is that it was given by the insured

AVilliam S. Oagon to the L M Insurance Agency

at Soda Springs, Idaho, which information un-

doubtedly was foi^^varded. Your affiant states that

if the SR-21 referred to w^as signed in the manner

that is shown on the Request that the same was

signed vdthout having adequate, proper and cor-

rect information; that inquiry is being made this

day from the Company at Fort Scott, Kansas, and

likewise from the American Agency for an explana-

tion of such exhibit; that additional information

is being sought for the purpose of answering such

request; that this answer is being signed by counsel

for the defendant, although letters are out asking

for correct infonnation as to why the said SR 21

was signed, if it ever was signed.

That a special agent for the Company called the

undersigned, Attorney for defendant, by phone, and
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certain information was obtained, and the under-

signed understands that a statement was also made

by William S. Gagon to the special agent. Whether

that was by phone or otherwise, the undersigned

is unable to state.

/s/ 0. R. BAUM,
/s/ BEN PETERSON,

Attorneys for Defendant.

Duly Verified.

Acknowledgment of Sei^ce Attached.

[Endorsed] : Filed November 26, 1956.

[Title of District Court and Cause.]

DEPOSITIONS OF JESSIE GAGON and

WILLIAM GAGON, Taken by Plaintiffs

TMs Cause came regularly on for hearing, pur-

suant to Notice of Taking Deposition filed herein,

in the Bannock County Courthouse, Pocatello,

Idaho, on Tuesday, November 20th, 1956, at the

hour of eleven thirty a.m., before Ray D. Bistline,

a Notary Public for the State of Idaho, residing

at Pocatello therein, for the taking of the deposi-

tions of Jessie Gagon and William S. Gagon, on

behalf of the Plaintiffs; the plaintiffs not appear-

ing in person but by their counsel, W. F. Merrill,

Esq., of the firm of Merrill & Merrill, attorneys

at law, Pocatello, Idaho; and the defendant not

* Page numbers appearing at top of page of Original Deposi-

tion.
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appealing in person ])ut by Hon. O. R. Baum, and

Ben Peterson, Esq., both of Pocatello, Idaho; [2]

Whereupon, the following proceedings were had,

to-mt

:

Mr. Merrill: Let the record show, Mr. Bistline,

that this matter came on for hearing pursuant to

Notice of Taking Depositions, and subpoenas

served on Mrs. Jessie Gagon and Mr. William S.

Gagon; that said matter w^as continued by agree-

ment of coimsel from Saturday, November 17th,

1956, at eleven o'clock a.m., until this time, Tues-

day, November 20th, 1956, at eleven thirty o'clock

a.m.

Judge Baum: And that the agreement continu-

ing the matter until this time was to accommodate

counsel for the defendant. The defendant, how-

ever, does not waive his right to w^aive any ques-

tions as to the depositions and to their right to take

the depositions, it being agreed merely that the

depositions could be taken at this hour in lieu of

the hour set in the subpoenas.

Mr. Menill: That was for the accommodation

of counsel for the defendant?

Judge Baum: That is right. But all other ob-

jections are reserved.

Mr. Merrill: And will you waive the signing of

the depositions by the witnesses?

Judge Baum: Yes; that will be satisfactory.

Mr. Merrill: You may be sworn, Mrs. Gagon,

please. [3]
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Whereupon,

MRS. JESSIE GAGON
called as a witness by the plaintiffs, having been

by me first duly sworn to testify to the truth, the

Avhole truth, and nothing but the truth, deposed

and testified as follow^s:

Direct Examination

Q. (By Mr. Merrill) : Would you state your

full name, please'? A. Jessie Gagon.

Q. And wiiere do you live'?

A. Soda Springs, Idaho.

Q. And to whom are you married?

A. William S. Gagon.

Q. May I ask approximately how long you have

been married to Mr. Gagon?

A. Since 1929.

Q. And you were married to Mr. Gagon then

on August 22nd, 1954? A. Yes, sir.

Q. Is there a Gagon Lumber Yard in Soda

Springs? A. Yes, sir.

Q. And wdio owns that?

A. William S. Gagon. [4]

Q. Is that your husband? A. Yes, sir.

Q. Do you do any w^ork or help with the oper-

ation of that lumber yard?

A. I keep the books.

Q. And in August of 1954 who was keeping the

books? A. I was keeping the books.

Q. You were doing the bookkeeping for the en-

tire lumber business? A. Yes, sir.

Q. As bookkeeper do you have occasion to go
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(Deposition of Mrs. Jessie Gagon.)

to the lumber yard offices and remain there at any

time ?

A. Oh, about one thirty in the afternoon, or

perhaps two thirty, and I stay until I have finished

up the books for that day.

Q. Now, Mrs. Gagon, you are aware of an acci-

dent that occurred on August 22nd, 1954, involving

a truck driven by Bert Horsley and a car driven

by Arnold Campbell? A. Yes.

Q. Now directing your attention then to that

day, August 22nd of 1954,

Judge Bamn: Mr. Merrill, pardon me. Could

we have it understood that each side reserves all

objections to [5] any questions?

Mr. Merrill: Yes, Judge Baum.

Judge Baum: Now, if you would read him the

question, Mr. Reporter?

(Pending question read by Reporter as above

recorded.)

Q. (Mr. Merrill, continuing) : Directing your

attention to the day of August 22nd, 1954, was

there on that day a 1954 Chevrolet truck owned by

the Gagon Lumber Yard?

A. Yes; we had a Chevrolet truck.

Q. On that day did anyone ask you for the use

of that truck? A. Yes.

Q. And who asked you ? A. Bert Horsley.

Q. Where does Bert Horsley live?

A. In Soda Si^rings.

Q. Now at that time, on August 22nd, 1954, did

you know for whom Mr. Horsley was working?
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(Deposition of Mrs. Jessie Gagon.)

A, N"o. He worked for himself.

Q. Did you knoAv that he was Avorking for the

C. H. Ellie Construction Company at that time?

A. I imderstood he had a job mth Mr. Elle. [6]

Q. At that time? A. Yes.

Q. Now, where were you when you were asked

about the truck? A. I was home.

Q. And how were you contacted?

A. By phone.

Q. And you were asked if the truck could be

borrowed; is that correct?

A. He asked if he could borrow the truck, and

if he could have it if I would get the keys for

him.

Q. And then what did you do?

A. Well, after, I went to the lumber yard and

got the keys for him.

Q. Do you remember what day of the Aveek it

was? A. Yes, I remember. It was Sunday.

Q. Was the lumber yard closed? A. Yes.

Q. Did you have keys to the liunber yard?

A. Yes, sir.

Q. And those were the keys that you used to

get into the lumber yard?

A. Yes; I opened the door. [7]

Q. And where Avas the key to the truck? Do

you recall?

A. It was on the cash register, where it is

usually kept.

Q. That is its usual place? A. Yes, sir.

Q. And did Mr. Horsley meet you at the lum-
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(Deposition of Mrs. Jessie Gagon.)

ber yard? A. Yes; he met me there.

Q. And was there anyone with him?

A. No.

Q. And then what did you do when Mr. Horsley

got there?

A. I just gave him the keys and locked the

door and went away, and he went away.

Q. Who drove the truck out of the himber yard ?

A. Mr. Horsley.

Q. Could you tell us whether or not there was

any discussion as to payment for the use of the

truck at that time? A. No.

Q. Was there any discussion as to payment for

the gas and oil used? A. No.

Q. Would you state whether or not you were

aware that Mr. Horsley had prior to this time bor-

rowed equipment from the Gagon Lumber Yard?

A. No.

Q. So far as you are aware, he had not?

A. No.

Q. Was this 1954 Chevrolet truck used in the

Gagon Lumber Yard business? A. Yes.

Q. Do you know whether or not that truck was

involved in an accident that day? A. Yes.

Q. Would you tell us, Mrs. Gagon, whether or

not arrangements were ever made after that date

for payment for the use of the truck?

A. Yes.

Q. And who made those arrangements, if you

know? A. Mr. Gagon.

Q. And mth whom?
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(Deposition of Mrs. Jessie Gagon.)

A. I don't know that. There was a slip made
for the charge, and it was in the regular drawer

with the other slips.

Q. Did you make out the slip? A. No.

Q. Who did? A. Mr. Gagon.

Q. In line with your bookkeeeping of the firm,

do you [9] recall whether or not a check was re-

ceived on October 6th from C. H. Elle Construc-

tion Company in the amount of $15.00?

A. No; there was no check in the amount of

$15.00. There was a check that came for the entire

bill.

Judge Baum: That is our original, Mr. Merrill,

and we,

Mr. Merrill: May we then withdraw it and have

a copy substituted?

Judge Baum: If you will do that; yes.

Mr. Merrill: May we have this deemed marked

then as Plaintiffs' Exhibit "A" for identification?

(Whereupon, Plaintiffs' Exhibit "A", the

same being original ledger sheet was deemed

marked by the Reporter.)

Q. (By Mr. Merrill, continuing) : You men-

tioned that a sum was paid along with the other

bill,—what other bill do you mean?

A. Well, the other bills that are charged on the

ledger sheet that you have there. There were other

bills that were charged to this same account.

Q. Were any of these separate items paid for

separately ?
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(Deposition of Mrs. Jessie Gagon.)

A. No. The bill was paid in one amount by the

Elle Construction Company. [10]

Q. I hand you what has been deemed marked as

Plaintiffs' Exhibit "A" for identification. Would
you state what that is*?

A. It is a ledger sheet that was made up in the

office of Gagon Lumber Company.

Q. And is that made up under your supervi-

sion? A. Yes. I made it.

Q. You made it personally? A. Yes, sir.

Q. Directing your attention to August 6th, do

you find an item there of $15.00?

A. August 6th?

Q. October 6th. A. Yes.

Q. And are there any other items on that date?

A. No.

Q. Do you liave any personal recollection as to

w^hat that $15.00 item would be?

A. I do, because I looked it up yesterday.

Q. You looked it up from where?

A. From our records.

Q. Those are the records you keep?

A. Yes, sir. [11]

Q. And what was that $15.00 item?

A. It w^as a charge for the rental of the truck.

Q. '^ Rental of the truck?" You mean this 1954

Chevrolet truck we are talking about?

A. Yes.

Q. Do you know where it came from, that $15.00

payment?

A. Where the $15.00 i)ayment came from?
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(Deposition of Mrs. Jessie Gagon.)

Q. Yes.

A. It came from the Elle Construction Com-

pany.

Q. From the Elle Construction Company*?

A. Yes, sir.

Mr. Merrill: We oifer in evidence what has

been deemed marked as Plaintiffs' Exliibit "A"
for identification.

Judge Bauni: We reserve the right to object

at the appropriate time. You will substitute a

copy, will you?

Mr. Merrill: Yes, I will have one made.

Q. (By Mr. Merrill, continuing) : The $15.00,

Mrs. Gagon, was that put into the accoiuit of the

Gagon Lumber Company? A. Yes, sir.

Q'. And used in the business? A. Yes.

Q. As any other payment would have been?

A. That is right. [12]

Mr. Merrill: I think that is all, Mrs. Gagon.

Thank you.

Judge Baum: Just a minute, please.

Cross Examination

Q. (By Judge Baum) : What is the fact as to

whether or not .your husband had ever authorized

you to loan any equipment?

Mr. Merrill: We object to that on the ground it

calls for a conclusion of the witness.

Q. (Judge Baum, continuing) : Just state the

fact, please. A. No.
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(Deposition of Mrs. Jessie Gagon.)

Q. Had you at any time ever loaned any of the

equipment of your husband to Bert Horsley?

A. No.

Q. Or to anybody else? A. No.

Q. Had the equipment, so far as you know, ever

been loaned to Bert Horsley before? A. No.

Q. This particular truck, what is the fact as to

whether or uot your husband had ever given you

authority to loan it to Mr. Horsley'? [13]

Mr. Merrill: We object on the same ground. It

calls for a conclusion of the witness.

Q. (Judge Baum, continuing) : Answer, please.

A. No.

Q. Describe the nature of your employment,

please.

A. I keep the books for the Gragon Lumber
Company, and I am a house wife.

Q. And you have no part in the operation of the

business other than keeping the books?

A. No.

Q. Do you ever buy for the company?
A. No.

Q. Do you bid on contracts? A. No.

Q. Do you have anything to say about the oper-

ation of the company? A. No.

Q. Who does? A. William S. Gagon.

Q. And that prevailed in Au^gust of 1954?

A. Yes.

Q. Was your husband home on August 22nd,

1954? A. No. [14]

Q. Where was he, if you know?
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(Deposition of Mrs. Jessie Gagon.)

A. He was fishing on Snake River.

Q. He was out of the state then, was hel

A. Yes.

Q. What time was it,— were you home when

your husband got home that evening? A. No.

Q. When you came home what time was it?

A. Oh, perhaps six to six thirty.

Q. And did you advise your husband about the

truck ?

A. Yes; he had come home and he was asleep

and I woke him and told him.

Q. Was that l^efore or after the accident?

A. It was after the accident. I would say six

thirty to seven o'clock, — something like that.

I couldn't be sure as to the exact time.

Q. You didn't report that you had loaned the

truck prior to the accident? A. No.

Q. This statement that opposing counsel asked

you about, did you have a bill that had been left in

the drawer, or where your bills were kept, that

caused you to extend that on the books? [15]

A. Yes, sir.

Judge Baum: May we have that, Mr. Merrill?

Mr. Merrill: Yes.

Judge Baum : No ; the other. And will you mark

this for identification as Defendant's Exhibit No. 1,

Mr. Reporter?

(Defendant's Exhibit No. 1, for identifica-

tion, R. D. B., the same being charge slip, was

marked by the Reporter.)

Q. (Judge Baum, continuing) : The ledger sheet
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that was sliowTi to you by Mr. Merrill contains an

item of October 6th, 1954. Was that about the time

that that bill was extended on your books?

A. Yes, sir.

Q. And what was that charge on this slip based

upon ? ^AHiere did you get the information ?

A. Well, from our original sales slip.

Q. Did you have any record prior to the charge

on this sales slip of any charge for the use of that

truck ? A. No.

Q. I hand you a sales slip; what date does it

bear? A. October 6th, 1954.

Q. Is that the first information you had as to a

rental [16] for that truck? A. Yes.

Q. Had there been any item for rental extended

on your books prior to that date? A. No.

Q. And in whose handwriting is that exhibit?

A. William S. Gagon 's.

Q. And where did you find that sales slip ?

A. In the drawer with the other sales slips.

Q. Was that about on the date that bears?

A. Yes, it would have been about that date.

Sometimes I don't post every day, but it would

have been the follomng day.

Judge Baum: That is all.

Redirect Examination

Q. (Bj Mr. Merrill) : Mrs. Gagon, the Gagon
Lumber Company is an individual ownership,

isn't it? A. Yes, sir.

Q. Owned by you and your husband?
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(Deposition of Mrs. Jessie Gagon.)

A. No ; owned by my husband.

Q. Owned by your husband?

A. Yes, sir. [17]

Q. And you are married to him'?

A. Yes, sir.

Q. And have been since about 1922, did you say?

A. No ; since 1929.

Q. How long had Mr. Gagon been out of town

on this fishing trip ?

A. He went on Saturday afternoon.

Q. That would be August 21st? A. Yes.

Q. The day before the accident?

A. Yes, sir.

Q. And I believe you stated there was no con-

versation between you and Mr.,—no arrangement

between you and Mr. Horsley as to rental at the

time he took the truck?

A. Yes. There was no arrangement for rental.

There were no arrangements for rental at that

time.

Q. No arrangement to pay for the gas, or any-

thing? A. No.

Mr. Merrill: I think that is all.

Judge Baum : That is all, Mrs. Gagon.

Mr. Merrill: You may step down, Mrs. Gagon.

(Witness excused.)

(Waiving of deposition being signed. See

page 3.) [18]
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DEPOSITION OF WILLIAM S. GAGON

Mr. Merrill : We will call Mr. William S. Gallon.

Whereupon,

WILLIAM S. GAGON
called to testify by the plaintiff, having been first

duly swora, was examined and testified as follows:

Direct Examination

Q. (By Mr. Merrill) : Will you state your

name, please? A. William S. Gagon.

Q. Aiid where do you live?

A. Soda Springs, Idaho.

Q. And you are the husband of Mrs. Jessie

Gagon who just testified here? A. I am.

Q. Are you the owner of the Gagon Lumber

Yard at Soda Springs, Idaho? A. I am.

Q. Now, directing your attention to August

22nd of 1954, could you state whether or not there

was a 1954 Chevrolet truck owned by you at that

time? A. There was, sir.

Q. There was? A. Yes, sir. [19]

Q. And that was used in the kunber business?

A. Yes, sir.

Q. Do you happen to know where the truck

actually was on August 22nd, 1954? A. No.

Q. Where was it the last time you saw it?

A. In the lumber yard, in the back of the yard.

Q. And when was that?

A. Well, I think it was the morning of the 21st,

before I went fishing.

Q. Was that prior to the time the business was
closed for Saturday?
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A. The business doesn^t close on Saturday.

Q. It closes in the evening?

A. At six o'clock; yes.

Q. And did you see it around six o'clock that

night? A. I wasn't there.

Q. A'\nien did you leave on the 21st of August?

A. Oh, it was in the morning.

Q. This 1954 Chevrolet truck was involved in an

accident on August 22nd, 1954, was it not?

A. Yes.

Q. Did you go to the scene of the accident with

anyone [20] after it hapx)ened?

A. Yfith anyone ? No, I went by myself.

Q. The next day after the accident, on August

23rd, did you go with Mr. Bert Horsley to the scene

of the accident?

A. I don't think I did. I don't remember.

Q. Will you state whether or not you had ever

reported this Chevrolet truck as a stolen vehicle on

August 22nd, 1954?

Judge Baum: To which we object as incompe-

tent, irrelevant and immaterial, and not mthin the

issues.

Q. (Mr. Merrill, continuing) : You may an-

swer nov/. A. I did not.

Q. Mr. Gagon, would you state what company,

insurance company, had the liability and property

damage insurance to cover this truck?

A. I think the Western.

Q. Y^ould that l^e the Western Casualty and

Surety Company? A. Yes, sir.
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Q. Would you state whether or not you reported

this accident to them?

A. I reported it to Mr. Mathews.

Q. And Avhat connection does Mr. Mathews have

with the Western Casualty and Surety Company'?

A. He was the agent, I think, for them.

Q. AYould you state whether or not you advised

Mr. ]\Iathews as to the facts of the accident?

A. I just told him that the truck was in a wreck.

Q. Did you advise him as to the facts, what you

knew about it.

A. Yes; the condition of the truck.

Q. Would you state, prior to August 22nd, 1954,

whether or not you had ever loaned equipment to

Mr. Bert Horsley as an employee of the C. H. Elle

Construction Company ?

A. I had never loaned any; no.

Q. Isn't it a fact that he borrowed an item of

your equipment to carry some steel forms just

shortly l^efore that? A. No.

Q. You have no recollection of that?

A. No.

Q. What arrangements do you have with the

C. H. Elle Construction Company for borrowing or

loaning vehicles between yourselves?

A. I have none.

Q. Do you have a general understanding with

the president of that company? A. Yes. [22]

Q. And is that,—what are the terms of that gen-

eral imderstanding ?
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A. There is nothing. There has been no discus-

sion on loaning equipment at all.

Q. You have loaned it to him before?

A. No.

Q. You have never loaned it before August 22nd,

1954? A. No.

Q. Had he ever borrowed from you prior to

that time? A. No.

Q. Mr. Gagon, did you send the C. H. Elle

Construction Company a bill for the use of this

vehicle? A. I did.

Q. And in what amount? A. $15.00.

Q. Was that paid? A. Yes.

Q. Would you state whether or not that was for

the use of this vehicle on August 22nd, 1954?

A. It Avas rent for the truck.

Q. For the use of the truck on August 22nd,

1954? A. Yes, sir.

Q. What was the amount of that that you billed

him? [23] A. $15.00.

Q. And do you know hoAV that was paid by the

C. H. Elle Construction Company?
A. By check, with the rest of the bill.

Q. What happened to the check? Do you know?

A. It was deposited in the bank.

Q. And used in your account?

A. Yes, sir.

Q. Would you tell us whether or not you dis-

cussed this damage to your tiiick with any other

representative of the Western Casualty and Surety

Company except Mr. Mathews?
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A. Later on
;
yes.

Q. Ajid with whom did you discuss it?

A. I couldn't tell you his name. He was, I

think, a special agent.

Q. Do you know where he came from?

A. Salt Lake.

Q. And you discussed what you understood as

to the facts of this accident? A. Yes, sir.

Q. And this gentleman mth whom you had the

discussion was a,— represented himself to be an

agent of Western Casualty and Surety Company?

A. Yes, sir.

Mr. Merrill: I believe that is all. Thank you,

Mr. Gragon.

Cross Examination

Q. (By Judge Baum) : This representative, be-

fore you discussed it mth him, whom did you call?

A. I called my attorney, Mr. O. R. Baum.

Q. And your discussions pei-tained to the value

of the truck, did it not ? A. Yes, sir.

Q. And it didn't pertain to anything else, did it?

Is that all? A. That is all.

Q. The value of the truck. That was many days

later, Avas it not? A. Yes, considerable.

Q. How many days later would that be?

A. Oh, I couldn't say.

Q. Well, was it the following week, or a month

or so?

A. I imagine it was ten or twelve days.

Q. You were asked about a $15.00 item. Do you

know when that charge was made? [25]
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A. It was made the sixth.

Q. The sixth of what? October?

A. October, I think.

Q. And there is an exhibit there,

Judge Baum: Mr. Reporter, will you hand him

that proposed exhibit?

Q. (Judge Baum, continuing) : In whose hand-

writing is that exhibit?

A. That is my hand writing.

Q. And was that made on the date it bears?

A. Yes.

Q. And it was made by you, was it?

A. Yes.

Q. At whose direction?

A. At my attorney's, O. R. Baum's.

Q. Were you fully compensated for the loss of

your truck? A. No.

Q. What did that bill have to do with reference

to your loss that you had not been paid for?

A. It just reimbursed me for some of it.

Q. And do you know how you arrived at the

amount? A. The amount of, [26]

Q. The amount of that bill?

A. Oh, we just figured that was about the right

amount.

Q. Up until that time had any entry loeen made
on any your books as to any rental ?

A. No.

Q. Until this conversation was had with your

attorney, at any time had there ever been any idea

of you sending a statement for rent? A. No.
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Q. Had you ever rented the truck to Mr. Hor-

sley? A. No.

Q. Had you ever rented any other truck to Mr.

Horsley at any time'? A. No.

Q. Just speak up so the Reporter can hear you.

A. No.

Q. Had Mr. Horsley been a customer at your

yard prior to August of 1954? A. Yes.

Q. For about how long'?

A. Oh, five or six years.

Q. And he was in the construction business?

A. Yes. [27]

Q. Had Mr. Horsley at any time ever used your

truck in comiection with any purchases he had made

from you? A. Yes.

A. For what pui^pose was that tmck then used?

A. At times he would come in and place an

order for me to deliver and there would be one of

us there alone, and we would load our truck up and

ask Mr. Horsley if he would deliver it and bring

our tnick back.

Q. And is that the only time that Mr. Horsley

ever used your truck? A. Yes.

Q. Either l^efore August or after that?

A. Yes.

Q. It was in reference to the sale of some mer-

chandise by you? A. Yes, sir.

Q. AYhich you Avere obligated to deliver?

A. Yes.

Q. Did Mr. File, or any other of your agents,

ever borrow your truck in August of 1954?
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A. No.

Q. Or at any other time? A. No. [28]

Q. Wliat is the fact as to whether or not you

had ever authorized Mrs. Jessie Gagon to loan the

truck in question?

Mr. Merrill: That is objected to as calling for a

conclusion of the witness; incompetent, irrelevant

and inuuaterial.

Q. (Judge Bamn, continuing) : You may an-

swer, please. A. The question, please?

Judge Bamii: Would you read it to him, Mr.

Reporter, please?

(^^lereupon, the pending question was read

by the Reporter as above recorded.)

A. I never had authorized her.

Q. (Judge Baum, continuing) : Did you at any

time ever authorize Jessie Gagon to loan any of

your equipment? A. No.

Q. Either before or after August of 1954?

A. No.

Q. Do you knovv^ of any occasion in the past

where Jessie Gagon had loaned any of your equip-

ment? A. No.

Q. Opposing counsel asked you something about

Mr. Mathews. Do you recall what you said to Mr.

Mathews? [29]

A. I went in to Mr. Mathews and told him the

Chevrolet tmck, the two-ton tinick, had been in an

accident, and I would like to have the adjustor

come up so I could get a new truck and notify the

company.
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Q. And that is all you stated to him?

A. Yes, sir.

Q. Did you ever talk to him after that concern-

ing that tinick? A. No.

Q. Where did you sign your Proof of Loss in

reference to that truck ?

A. In Mr. O. R. Damn's office.

Q. From whom did you receive the papers you

signed, the Proof of Loss?

A. The Greneral Adjustment Dureau.

Q. And you took it where?

A. To my attorney, Mr. O. R. Baum.

Q. And left it there? A. Yes, sir.

Q. What is the fact, Mr. Glagon, as to whether

or not if you had been home and Mr. Horsley would

have asked you for the use of that truck for the use

to which he was putting it, would you have loaned

it to him? [30]

Mr. Men^ill: That is objected to on the ground

it is incompetent, irrelevant and immaterial, and on

the further ground it calls for a conclusion of the

mtness.

A. No.

Q. (Judge Baum, continuing) : In other words,

as I understand you, unless it was in comiection

with the delivery of some merchandise you had sold,

you would never have permitted anybody to use

that truck; is that right? A. Yes.

Judge Baum: That is all.
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Redirect Examination

Q. (By Mr. Merrill): Now, Mr. Gagon, you

only talked to Mr. Matliews and the special agent so

far as anyone connected with the Western Casualty

and Surety Company is concerned?

A. Yes, sir.

Q. And from your discussion with this special

agent from Salt Lake,—all you discussed was the

value ?

A. That is all I knew what to discuss.

Q. Did you and he arrive at a value ?

A. No.

Q. Was any amount subsequently paid to you

for the damage to the truck? [31] A. Yes.

Q. By the Western Casualty and Surety Com-

pany? A. Yes, sir.

Q. Did you ever sign any statement as to how

the accident occurred, or what you knew about the

facts of the accident? A. No.

Q. Did you ever discuss tlie actual facts of the

accident with anybody?

A. I didn't know the actual facts.

Q. With anybody connected with the Western

Casualty and Surety Company?

A. I didn't know the actual facts in regard to

the wreck.

Q. Did you ever discuss what you did know?

A. I didn't know anything.

Q. You knew it was your truck ? A. Yes.

Q. Did you discuss that fact with any agent of

Western Casualty and Surety Company?
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A. Yes, that it was my tnick.

Q. You advised them of that? A. Yes.

Q. Did you advise them as to who was driving

the truck? A. No.

Q. Did you advise them as to how he came into

possession of the truck? A. No.

Q. You didn't talk with anyone of the Western

Casualty on those facts?

A. He asked me questions and I answered them.

Q. Did you discuss any of those facts with him?

A. No.

Q. Did you ansAver any questions relative to

that?

A. I might have. I don't know. There are too

many questions.

Q. In August of 1954 about how many other

employees did you have in the limiber yard ?

A. One.

Q. And what is his name?
A. Walter Gagon.

Q. V.^at?

A. Walter,—W-a-1-t-e-r,—Walter Gagon.

Q. Your son? A. Brother.

Q. A brother of yours. I see. [33]

A. Yes, sir.

Q. Now, you were asked as to how you aiTived

at the amoimt of $15.00, and you stated it was

about the right amomit. About the right amount for

what? A. For the use of the truck.

Q. For the use of the truck on August 22nd,

1954? A. Yes, sir.
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Mr. Merrill : I think that is all.

Recross Examination

Q. (By Judge Baum) : Yon have rented trucks

yourself, haven't you? A. I have rented?

Q. Yes, from other people? A. Yes, sir.

Q. And is that the way you arrived at what this

charge should be? A. Yes, sir.

Judge Baum: That is all.

Mr. Merrill : That is all, Mr. Gagon. Thank you.

(Signing of deposition waived. See page

three of this deposition.) [34]

Officer's Certificate Attached.

[Endorsed] : Filed November 26, 1956.

[Title of District Court and Cause.]

MOTION FOR PRODUCTION OF DOCU-
MENTS AND THINGS FOR INSPECTION,
COPYING AND PHOTOGRAPHING

Comes Now the defendant, by its counsel of rec-

ord, O. R. Baum, Ruby Y. Bro^vn, and Ben Peter-

son, and respectfully moves the Court for an order

requiring the plaintiff to produce and permit the

inspection and copying or photographing, hy or on

behalf of the mo\dng party, of certain documents,

papers, letters or reports, not privileged, and which

constitute or contain evidence material to the ques-

tion of facts brought to the attention of the plain-

tiff immediately after the accident and during the

time that the case in the state court was pending
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and lip to the time of the settlement, all of which

matters are in the exclusive possession of the plain-

tiffs, their officers or agents. The documents, mat-

ters and things referred to are as follows:

I.

The written report made by the Yellowstone Ad-

justment Company of Pocatello, Idaho, which re-

port was made to the St. Paul-Mercury Indemnity

Company, a corporation, such report being a writ-

ten report and one based upon the investigation

that was made by the Yellowstone Adjustment

Company at the request of the plaintiff, St. Paul-

Mercury Indemnity Company, a corporation, or

Morrill & Merrill.

n.
Letter of Merrill & Merrill addressed to the St.

Paul-Mercuiy Indemnity Company, a corporation,

which letter was written after the report of the

investigation which was made by the Yellowstone

Adjustment Company and such report was in the

hands of Merrill & Merrill.

III.

Letter from the St. Paul-Mercury Indemnity

Company to Merrill & Merrill directing that such

firm handle the defense for the C. H. Elle Con-

struction Company, the defendant in the State

Court and one of the plaintiffs in the present case.

lY.

The letter wherein Merrill & Merrill were di-
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rected by the St. Paul-Mercury Indemnity Com-

pany to handle all matters pertaining to the said

accident that was referred to in the pleadings in

the State Court on behalf of C. H. Elle Construc-

tion Company.

V.

Letter from Merrill & Merrill to St. Paul-Mer-

cury Indemnity Company seeking authority to pay

judgment in the District Court action, and the re-

ply thereto authorizing the payment of the judg-

ment obtained in the District Court against C. H.

Elle Construction Company.

VI.

Letter from St. Paul-Mercury Indemnity Com-

pany authorizing Merrill & Merrill to institute the

present action in the name of C. H. Elle Construc-

tion Company.

YII.

The information sought by the defendant is

sought in good faith, and attached hereto and made

a part hereof is the affidavit of defendant's attor-

ney O. R. Baum, in support of this motion.

Dated this 29th day of November, 1956.

/s/ O. R. BAUM,
/s/ RUBY Y. BROWN,
/s/ BEN PETERSON,

Attorneys for Defendant.
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AFFIDAVIT OF 0. R. BAUM
State of Idaho,

County of Bannock—ss.

O. R. Baum, being first duly sworn, on his oath

states

:

That he is one of the attorneys for the above

named defendant and he makes this affidavit in

sui^port of the Motion for Production of Docu-

ments and Things for Inspection, Copying and

Photographing which is attached hereto; that the

production of the documents, papers, statements

and things requested is made in good faitli; that

he has ]3een informed and therefore verily believes

that the matters and things so sought in said mo-

tion are competent as e^ddence in said cause and

are especially competent hj reason of the fact that

the defense in the action by the said C. IT. Elle

Construction Company Avas carried on at the direc-

tion of and under the control of the plaintiff St.

Paul-Mercury Indemnity Comjoany and that such

company employed counsel and at all times was in

full and complete control of said defense; that the

facts sought to be elicited are facts necessary to be

shown and produced in said cause in the further-

ance of justice and in securing all the facts com-

petent upon the issues to be tried.

That the adjustment made by the St. Paul-Mer-

cury Indemnity Company was made without con-

sultation or consent of said defendant as to the ad-

visability of such adjustment being made.

That the said plaintiff herein, St. Paul-Mercury
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Indemnity Company, was at all times aware of

the defense as prepared and made by the said Wil-

liam S. Gagon in the said state court in the State

of Idaho ; that no appeal was taken to the Supreme

Court of the State of Idaho; that an adjustment

was made, all as hereinbefore stated.

The motion herein made is made in good faith

and the affiant as one of counsel for defendant de-

sires to inspect said documents solely for the pur-

pose of establishing facts to be used as evidence in

the above entitled cause and affiant does not intend

to use said information for any other purpose or

to convey the same to any other party or persons.

Dated this 29th day of November, 1956.

/s/ O. R. BAUM.
Subscribed and sworn to before me this 29th day

of November, 1956.

[Seal] /s/ JAYSON C. HOLLADAY,
Notary Public for Idaho.

Residing at Pocatello, Idaho.

[Endorsed] : Filed November 30, 1956.

[Title of District Court and Cause.]

MINUTE ORDER
December 3, 1956

This case came on regularly this date in open

court for hearing on defendant's Motion for pro-

duction of Documents and things for Inspection,

copying and photographing; Wesley Merrill ap-

pearing as counsel for Plaintiffs and O. R. Bamn
and Ben Peterson appearing for Defendant.
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After hearing counsel for the respective parties

and being advised in the premises, the Court

granted the Motion.

[Title of District Court and Cause.]

MINUTE ORDER

December 7, 1956—Judge Clark

Upon this matter being re-set for Court Trial

on Monday, December 10, 1956 at 10 o'clock A.M.,

and the Court being ad\4sed in the premises, it

was Ordered that the setting be vacated and the

matter be submitted on depositions and briefs, the

plaintiff to have 20 days to file its opening brief,

the defendant to have 20 days to reply to the

ox3ening brief and the plaintiff 10 days to reply to

the defendant's brief.

[Title of District Court and Cause.]

DEPOSITION OF M. BURKE HORSLEY

Taken on l)ehalf of the plaintiffs:

State of Idaho,

County of Bannock,

District of Idaho,

Eastern I)i"\rision—ss.

M. Burke Horsley, of Soda Springs, County of

Caribou, State of Idaho, a witness called by the

plaintiffs herein, being duly cautioned and sworn

to testify the whole truth, and being carefully ex-

amined, deposes and says as follows:
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Mr. Merrill: It is stipulated between the parties

through their respective counsel in this action that

on this date, the 12th day of December, 1956, be-

fore Earl H. Weaver, a Notary Public for the

State of Idaho, residing at Pocatello, Idaho, that

the deposition of M. Burke Horsley may be taken

on behalf of the plaintiffs. Wesley Merrill of Mer-

rill & Merrill appearing for and on 1>ehalf of the

[1*] plaintiffs, and O. R. Baum and Ben Peterson

appearing on behalf of the defendant; that this

deposition may be taken at the Courthouse in Poca-

tello, Bannock County, Idaho, at 1:30 o'clock p.m.,

December 12th, 1956.

Judge Baum: And that the deposition of C. H.

Elle may be taken at this time on behalf of the de-

fendant, and the same appearances as heretofore

noted.

Mr. Merrill: And it may be stipulated that the

depositions need not be signed.

Judge Baum: Yes.

Direct Examination

Q. (By Mr. Merrill) : Will you please state

your name ? A. M. Burke Horsley.

Q. Where do you live?

A. Soda Springs, Idaho.

Q. Directing your attention to August, the 22nd,

1954, were you involved in an automobile accident

on that date? A. I was.

* Page numbers appearing at bottom of page of Original

Deposition.
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Q. And for whom were you working?

A. C. H. Elle Construction Company.

Q. And approximately, what was the location

of the accident '? [2]

A. Approximately four miles west of Soda

Springs.

Q. At the time of the accident Avould you statei

whether or not you were in your employment and

working for the C. H. Elle Construction Company'?

A. I was.

Q. Now, what day of the week was if?

Judge Baum: Just a minute. We will ol)ject

at this time to this line of questioning, Mr. Mer-

rill, it is all immaterial, and we move that the an-

swer be stricken and likemse the previous answers.

Q. (By Mr. Merrill, resuming) : What day of

the week was it, this accident? A. Sunday.

Q. What vehicle were you driving?

A. Driving a two ton truck belonging to Mr.

AVm. Gagon.

Q. That described as a 1954 truck? 19e54 Chev-

rolet truck? A. Yes.

Q. And would you tell us, Mr. Horsley, who

you contacted to get the truck?

Judge Baum: We object as being immaterial

and not within the issues.

A. Mrs. William Gagon.

Q. And how did you contact her?

A. By telephone.

Q. And where was she? [3]

A. She was at her sister's.
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Q. And you contacted her for what purpose?

A. For the i^urpose of borrowing the truck.

Q. And did you gei the vehicle from her?

A. I did.

Q. Where did you go to get if?

A. To the hunber yard.

Q. And wiio was there?

A. Mrs. Gagon and myself.

Q. Did you see who imlocked the lumber yard?

A. Mrs. Gagon.

Q. How did you get the keys?

A. Mrs. Gagon gave them to me.

Q. At the time of your taking the vehicle at

the lumber yard will you state whether or not

there was any discussion as to the rental of it"?

A. I think not.

Q. Was there any discussion as to payment of

gas and oil consumed?

A. Not that I remember.

Q. Will you state Avhether or not Mrs. Gagon

refused to give you the keys and permission to

use the truck? A. No, she didn't.

Q. After this accident, Mr. Horsley, did you

advise any one in the Gagon family as to the acci-

dent? [4]

A. I called the house from the hospital and

Bill wasn't there and I talked to Mrs. Gagon.

Q. And you advised her of the accident?

A. I did.

Q. Did you have occasion at any time after this
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aceidcnit to go by the scene of the accident witli

Mr. AYilliam Gagon?

A. Well, as I remember it he drove me to Grace

the following day.

Q. The day after the accident?

A. The day after.

Q. And you went i)ast the scene of the accident ?

A. We went past the scene of the accident.

Q. Will you state whether or not you had ever

been told by Mr. Gagon that you did not have per-

mission to use the truck?

Judge Baum: We object on the ground it is in-

competent, irrelevant and inamaterial and not

mthin the issues. Go ahead.

A. Not that I remember.

Q. (By Mr. Merrill, resuming) : If there had

been any criminal action filed against you based

upon the use of that truck without permission you

would know it? A. Not that I know of. [5]

Q. You would know it if there had been?

A. I imdoubtedly would.

Q. Have you ever used any equipment of Mr.

Gagon 's before this one day?

A. I borrowed a truck from Mr. Gagon one time

previously.

Q. For what purpose?

A. To haul steel forms from Pocatello to Grace.

Q. T\nio were you working for?

A. C. H. Elle Construction Company.

Q. Have you had any occasion to borrow or
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use other equipment from the Gagon Lumber Com-
pany?

Judge Bauui: Objected to as too general, incom-

petent, irrelevant and immaterial and not tied in

with the present accident, or with the C. H. Elle

Construction Company.

Q. (By Mr. Merrill, resuming) : Let me add to

that question prior to August 22nd, 1954?

A. The only time I can think of I used to use

Mr. Gagon's concrete cement mixer. We buy ce-

ment from Mr. Gagon and we have used his con-

crete mixer.

Q. Now, by we who do you mean?

A. Myself.

Q. Yourself. You were not working for Mr.

Elle? [6] A. No.

Q. Bid you make any arrangements as to plac-

ing gasoline in the vehicle before you left town?

Judge Baum: We object to that as too general.

A. I don't understand that, Mr. Merrill.

Q. (By Mr. Merrill, resuming) : Let me ask

you this. Where did you go immediately after

you left the luml^er yard at the time you l^orrowed

this vehicle?

A. As I remember I serviced the truck before

I left.

Q. And by servicing the truck what do you

mean?

A. I checked the oil and filled it Avith gas.

Q. Was that in line of your employment with

Mr. Elle?
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A. You might say it was in line. Of course, it

is something that has to he done.

Q. Yes. I believe that is all.

Cross Examination

Q. (By Judge Baum) : Mr. Horsley, you said

that you had borrowed this truck once before from

Mr. Gagon, tell us did you ever borrow this truck

before from Mr. Gagon that you know^ oH
A. I am not sure that I borrowed it from Mr.

Oagon. I did use the truck.

Q. When you answered counsel that you ]3or-

rowed it from [7] Mr. Gagon that was not a cor-

rect answer, is that right?

A. No, I am not sure that I borrowed it from

Mr. Gagon. I did use the truck.

Q. You used the truck one other time?

A. Yes.

Q. And you don't know from whom you got it,

do you? A. No, I don't remember.

Q. Then you didn't intend to answer the ques-

tion that you borrowed it from Mr. Gagon the

other time, is that right? A. That is right.

Q. On this day that you got the truck, the day

of the accident, you attempted to boiTOw other

trucks, or another truck ])efore contacting Mrs.

Gagon?

Mr. Merrill : We will object to that upon the

ground immaterial.

A. I did go to Mr. Corbett's house but he wasn't

home.
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Q. Then after that you called Mrs. Gagon?

A. Yes.

Q. Did you attempt to find Mr. Gagon that day ?

A. Yes.

Q. And you were unable to do so?

A. He was out of town.

Q. When did you go to work for Mr. Elle"? [8]

A, Api^roxiinately the first of August.

Q. And that was on a particular job, only?

A. Yes.

Q. And that job was what?

A. Curb and gutter.

Q. Where? A. Grace.

Q. Grace, Idaho. Was there any arrangement

between you and Mr. Gagon while you were work-

ing for Mr. Elle to borrow his truck?

A. No, there was no direct understanding.

Q. You had used Mr. Gagon's trucks several

times before, had you not?

A. Yes, I had used it previously.

Q. Under what circumstances was it?

A. In my own business to deliver merchandise.

Q. Purchased from whom? A. Gagon.

Q. And that was part of the understanding it

was to be delivered?

A. To deliver merchandise, yes.

Q. On those occasions what would happen?

Mr. Merrill: Object to as immaterial.

A. Well, didn't have a delivery man and we
needed material and had to load it and unload it.
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Q. (By Judge Baum, resuming) : And you

would take his truck? A. Yes.

Q. And that is the only time you used Mr.

Gagon's truck in getting material you purchased

from him? A. Yes.

Q. Did Gagon have that same arrangement with

other customers, do you know?

A. Well, I think so.

Q. You mentioned something about using a con-

crete mixer; was that on another job for yourself?

A. My own job, yes.

Q. It had nothing to do with this Grace job?

A. No.

Q. Did you on the day of the accident attempt

to locate William Gagon first before you contacted

Mrs. Gagon? A. Yes, I looked for Mr. Gagon.

Q. And you found he was where?

A. I understood that he was fishing ; he was out

of to^ni.

Q. And it was after that then that you at-

tempted to contact Mr. Corbett that you consulted

with Mrs. Gagon? A. Yes, sir.

Judge Baum: That is all. [10]

Redirect Examination

Q. (By Mr. Merrill): Did you talk with Mr.

Corbett before you tried to find Mr. Gagon?

A. I looked for Mr. Gagon fi-rst as I remem-

ber—it has been a long time ago. I think I looked

for Mr. Gagon first and I was informed that he

was out of town fishing and I think I drove up
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to Mr. Corbett's home and he was out of town and

then I called Mrs. Gagon.

Q. And it was from Mrs. Gagon that you got

permission to use the truck 1 A. Yes, sir.

Mr. Merrill: That is all.

Judge Baum: That is all.

(Witness excused.) [11]

Judge Baum: It is stipulated between counsel

that the present action was filed prior to the filing

of the answer of the C, H. Elle Construction Com-

IDany in the suit entitled Mary Lou Campbell, and

others, versus the C. H. Elle Construction Com-

pany and William S. Gagon, and that the suit was

originally entitled C. H. Elle Constniction Com-

pany, a corporation, versus Western Casualty and

Surety Company, and it was filed on Septeinber

19th, 1955, and that the trial of the action entitled

Mary Lou Campbell, and others, versus C. H. Elle

Construction Company was in December, 1955.

Mr. Merrill: Yes.

Judge Baum: We will call Mr. C. H. Elle.

C. LL ELLE
of the City of Pocatello, county of Bannock, and

State of Idaho, a witness called on behalf of the

defendant herein, being duly cautioned and sworn

to testify the vv^hole tiiith, and l^eing carefully ex-

amined, deposes and says as follows:

Q. (By Judge Baum) : Your name, i)lease?

A. C. H. Elle.
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Q. Wliat connection have you with the C. PI.

Elle Construction Company?

A. I am the President.

Q. And were you President of that construction

company during the year 1955? [12] A. Yes.

Q. You are acquainted with Mr. Burke Hors-

ley ? A. Yes.

Q. You and he were connected in having a job

at Grace, Idaho? A. Yes, sir.

Q. Do you recall the suit of Mary Lou Camp-

bell, and others, versus C. H. Elle Construction

Company and M. Burke Horsley and other parties ?

A. Yes, sir.

Q. Do you recall of a suit being filed in Sep-

tember, 1955, entitled C. H. Elle Construction

Company, a corporation, versus Western Casualty

and Surety Company, or did you know anything

about it?

A. I didn't know C. H. Elle Construction Com-

pany.

Q. If it is a fact, Mr. Elle, that in September,

1955, a suit was filed in the United States District

Court, for the District of Idaho, Eastern Division,

entitled C. H. Elle Construction Company, a cor-

poration, versus Western Casualty and Surety

Company, did you knov/ anjrtMng about that at the

time of its filing?

A. No, I don't think that the Elle Company

alone. I don't think the Elle Company alone was

suing.

Q. If it is a fact that the C. H. Elle Construe-
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tion Company was the only plaintiff, and the West-

ern Casnalty [13] aiid Surety Company was the

defendant, and tliat the suit was filed in Septem-

ber, 1955, did you know anything about that suit?

A. I don't know that it was filed that way.

Q. Well, if it Avas filed that way did you know
anything about it?

A. (No answer.)

Judge Baum: Well, we just stipulated it was

filed tliat way, Mr. Elle.

Q. Did you have any imderstanding vAih W. S.

Gagon, did you on l^ehalf of the C. H. Elle Con-

struction Company have any understanding with

W. S. Gagon as to the use of any of his equipment

in the Grace job? A. No.

Judge Baum: That is all.

Further Examination

Q. (By Mr. Mei^ill) : Mr. Elle, have you or

had you in the past borrowed from Mr. Gagon

when you had jol^s in that area?

A. I believe that we made one or two small

rentals from him, yes. I think our records show

that.

Q. Now, Mr. Elle, did you know of the filing, or

was the filing of a suit against the Western Casu-

alty and Surety Company discussed with you at

any time? A. Yes. [14]

Q. By whom? A. By you.

Q. And that was prior to the time the suit was

filed? A. Yes.
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Q. You and I discussed the grounds, what it

was going to be about and you knew that it was

to be filed?

A. Well, I understood the insurance company

was to file the suit.

Q. And that the C. H. Elle Construction Com-

pany was going to be involved?

A. The insurance company, through the insur-

ance company.

Q. And who is the insurance company?

A. I understand St. Paul-Mercury was at that

time.

Q. So that you were advised of the filing of this

suit? A. We discussed it.

Q. And it was satisfactory to you, you gave your

permission ?

A. The insurance company do the suing.

Q. And the questions involved in this suit were

discussed wdth you? A. Yes.

Q. And you understood what the suit Vv-as to be

about ? A. Yes.

j\rr. Mernll : Thank you. That is all. [15]

Further Examination

Q. CP>y Judge Bauni) : In other words, you

imderstood that the St. Paul-Mercury Indemnity

was going to bring the suit, is that it?

A. Yes, sir.

Q. And not the C. H. Elle Construction Com-

pany ? A. Y^es.

Q. You said that you had several small rentals,
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that was when, now, when did those rentals happen

with Gagon?

A. I believe probably about the time we built

the school down there.

Q. And about how many years ago was that?

A. I wouldn't be sure whether it was 1951 and

1952, or 1952 and 1953.

Q. And those items consisted of the rental of

some buckets, didn't it? A. Yes.

Q. And consisted of $1.25 for each item, didn't

it? A. Yes.

Q. And that is the only equipment that you

had rented from him?

A. Yes, so far as I knoWo

Q. Well, you checked your records, did you not ?

A. Yes. [16]

Q. And Mr. Merrill was out with your secretary

and checked your records of your company?

A. Yes.

Judge Baum: That is all.

Mr. Merrill: That is all.

Judge Baum: That is all, Mr. Elle, thank you,

sir.

(Witness excused.) [17]

Certificate of Notary Attached.

[Endorsed] : Piled December 18, 1956.
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[Title of District Coui-t. and Cause.]

STIPULATION
It is Hereby Stipulated and Agreed by and be-

tween the parties in the above entitled matter,

through their counsel of record, as follows:

I.

That the follomng listed documents are genuine,

that their identification is admitted and that there

is no objection on the grounds of their identification

to the same being admitted as Exhibits in this ac-

tion, reserving, how^ever, the right of objection on

all other grounds, said objections, if any, to be made

in the Briefs of the respective parties to be herein-

after filed:

(a) The document attached hereto and marked

Exhibit "A," designated as Second Amended Com-

plaint in the case of Mary Lou Campbell, et al., vs.

C. H. Elle Construction Company, et al.

(b) The document attached hereto and marked

Exhibit "B," designated as Answer of William S.

Gagon in the case of Mary Lou Campbell, et al., v.

C. H. Elle Construction Company, et al.

(c) The document attached hereto and marked

Exhibit ''C," designated as Answer of C. H. Elle

Construction Company in the case of Mary Lou

Campbell, et al., v. C. H. Elle Construction Com-

pany.

(c - 1) The document attached hereto and marked

Exhibit ''C - 1," designated as Answer of M. Burke
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Horsley in the case of Mary Lou Campbell, et al.,

V. C. H. Elle Construction Company, et al.

(d) The instrument attached hereto and marked

Exhibit "d," designated as Verdict in the case of

Mary Lou Campbell, et al., v. C. H. Elle Construc-

tion Company, et al.

(e) The instrument attached hereto and marked

Exliil>it "E," designated as Judgment on Verdict in

the case of Mary Lou Campbell, et al., v. C. H. Elle

Construction Company, et al.

(f) The instrument attached hereto and marked

Exhibit "F," designated as ''Order," which in tmth

and in fact is a Judgment signed by Henry Mc-

Quade, District Judge, granting judgment in favor

of William F. Gagon in the case of Mary Lou

Campbell et al., v. C. H. Elle Construction Com-

pany, et al.

(g) The instrument attached hereto and marked

Exhibit "Gr," designated as Satisfaction of Judg-

ment in the case of Mary Lou Campbell, et al.,

V. C. H. Elle Construction Company, et al.

(h) The two insurance policies, one issued by the

St. Paul-Mercury Indemnity Company, being Pol-

icy 6210145, together with riders and endorsements;

also Standard Combined Automobile Insurance Pol-

icy, U. I. 518973, issued by the defendant herein to

William S. Gagon, Soda Springs, Idaho; or copies

of the respective insurance policies; such policies

handed to the Court with this Stipulation and being

copies of the policies issued l>y the respective com-

panies.
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II.

That the instrument designated as S.R. 21, a copy

of which has heretofore been attached to Plaintiffs'

Additional Request for Admission, is a copy of the

instiiunent on file with the Commissioner of Law
Enforcement, State of Idaho, and there is no objec-

tion on the groimds of its identification to the same

being' admitted as an Exhibit in tliis action, all

other objections however, are reserved by the de-

fendant and will be set forth in its brief.

111.

The following is admitted:

(a) That the judgment in the case of Mary Lou

Campbell, et al., v. C. H. Elle Construction Com-

pany, et al., was paid by the St. Paul-Mercury

Indemnity Company on behalf of the C. H. Elle

Constiiiction Company, all in accordance with the

allegations of paragraph XII of Plaintiffs'

Ajnended and Supplemental Complaint.

(b) Payment of costs advanced and attorney's

fees to Merrill & Merrill, Attorneys at Law, Poca-

tello, Idaho, w^ho acted as the attorneys for the

C. H. Elle Constniction Company and M. Burke

Horsley and Max Larsen, in the case of Mary Lou
Campbell et al. v. C. H. Elle Construction Com-
pany, the amounts paid being $1500.00 for attor-

neys' fees and $139.53 for costs advanced, per at-

tached statement.

IV.

It Is Further Stipulated that there he admitted

in e^ddence all Requests for Admissions and RexDlies
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to Requests for Admissions heretofore filed by the

respective |)arties herein, reserving, however, all

rights to objection to the evidence contained

therein, which said objections, if any, are to l)e

made in the briefs of the respective parties to be

hereinafter filed.

V.

It Is Further Stipulated that each of the parties

hereto reserves a. right to urge in briefs all motions

filed to said pleadings.

VI.

That the Depositions heretofore taken of Jessie

G-agon, William S. Gagon and M. Burke Horsley

and C. H. Elle be published and considered by the

Court as evidence to the same extent as if said tes-

timony was adduced during the trial, resendng the

right, however, to ol>ject to evidence contained in

said Depositions as to its relevancy, competency and

materiality, said objections if any, to be made in the

Briefs of the respective parties to be hereinafter

filed.

VII.

That in the event the Court requests further and

additional information, the same will be furnished

by the parties by a stipulation or deposition.

VIII.

That the al>ove entitled cause be herewith sub-

mitted to the Court for decision upon the files, rec-

ord, this Stipulation, and the Depositions noted in

Paragraph VI above.
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Dated this 7tli day of January, 1957.

MERRILL & MERRILL,
/s/ By W. F. MERRILL,

Attorneys for Plaintiffs.

/s/ O. R. BAUM,
/s/ RUBY Y. P>ROWN,
/s/ BEN PETERSON,

Attorneys for Defendant.

EXHIBIT ^'A"

In the District Court of the Fifth Judicial District

of the State of Idaho, in and for the

County of Bannock

MARY LOU CAMPBELL, and TERRILL RAY
CAMPBELL and CURTIS HOWARD
CAMPBELL, Minors, by their Guardian Ad
Litem, MARY LOU CAMPBELL,

Plaintiffs,

vs.

C. H. ELLE CONSTRUCTION CO., a corpora-

tion, M. BURKE HORSLEY, MAX LAR-
SEN, and W. S. OAGON, Defendants.

SECOND AMENDED COMPLAINT
The plaintiffs complain and for cause of action

against defendants, allege:

I.

That the plaintiff, Terrill Ray Campl^ell, is a

minor of the age of six years; that Curtis Howard
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Campbell is a minor of the age of two years; that

on February 28, 1955, Mary Lou CamiDbell was

duly appointed Gruardian Ad Litem of said Minor

children.

II.

That at all times herein mentioned. Plaintiff

Maiy Lou Campbell and Arnold Campbell, now
deceased, were hus1>and and wife; that Mary Lou

Campbell is the surviving mdow of Arnold Camp-

bell, deceased, and that Terrell Ray Camp]>ell and

Curtis Howard Camp]>ell are the sole surviving

children of the marriage of Mary Lou Campbell

and Arnold Campbell, deceased, that said plaintiffs

are the sole sui'^dving heirs of Arnold Campbell.

III.

That the Defendant, C. H. Elle Constniction

Company is an Idaho coi-poration with principal

place of business at Pocatello, Idaho.

IV.

That at all times mentioned herein, defendant,

William S. (xagon, was the owner of a 1954 Chev-

rolet truck, bearing 1954 Idaho license, 3C-1010;

that at such times the defendants, M. Burke Hors-

ley and Max Larsen, were operating such truck

with the permission and consent of the owner, Wil-

liam S. Gagon.

V.

That defendants, M. Burke Horsley and Max
Larsen were residents of the State of Idaho, and on
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the 22nd day of August, 1954, were engaged as

agents, servants or employees of the C. H. Elle

Construction Company, and were at all times herein

mentioned acting as such mthin the course and

scope of their employment, in and Avere conveying

on said truck a ceitain Scoopmobile, the property

of defendant, C. H. Elle Construction Co. for use

on a street and improvement contract then being

carried out by said company.

VI.

That on the 22nd day of August, 1954, at approx-

imately 7 :35 p.m. and when it was dark, the defend-

ant, M. Burke Horsley was driving and Max Larsen

was riding, gi^nng suggestions and directions and

participating in the operation of the Chevrolet

truck traveling in an easterly direction on U. S.

Highway 30, North, at a point approximately 2%
miles west of Soda Springs, Caribou County, Idaho.

VII.

That at such time and place, the deceased Arnold

Campbell was riding in and driving his automobile

in a westerly direction on U. S. Highway 30, North,

approximately 2% miles west of Soda Springs,

Idaho, in Caribou County. That at such time and

place the Chevrolet truck was negligently operated

in such fashion that the truck was caused to collide

with the sedan in which Arnold Campbell was rid-

ing; that the injuries hereinafter set forth were

caused solely and proximately by reason of the neg-
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ligence, carelessness and recklessness of the defend-

ants and each of them in one or more of the follow-

ing particulars

:

a. In operating and permitting the operation of

such truck, at 40' to 50 miles i)er hour, a speed

greater than was reasonable and proper in view of

the traffic, condition, surface and width of the road

and particularly in view of the 'heavy scoopmobile

then being carried by the truck at such time and

place

;

I). In operating and permitting the operation of

the Chevrolet truck at such speed and in such man-

ner as to endanger the life, limb and property of

Arnold Campbell, deceased;

c. In driving or causing to be driven the said

truck, or permitting it upon the left half of the

highway

;

d. In failing to give to the decedent, Arnold

Campbell, at least one-half of the main traveled

portion of the roadway as the vehicles approached

from opposite directions;

e. In driving and pennitting the operation of

said truck at a time when it had been loaded by

defendants Horsley and Larsen with a heavy scoop-

mobile which had not been firmly and properly

secured in the bed of said truck.

That such negligence on the part of the defend-

ants and each of them caused said truck to run

into, collide with, and crush the automobile being

driven by Arnold Campbell.
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VIII.

That by reason of such negligence of the defend-

ants and each of them and as a direct and proxi-

mate result thereof, Arnold Campbell suffered a

deep cut on the left eye below the bone, two broken

ribs, dislocation of the left leg at the hips, crushed

chest, a bruise of the head and other injuries which

caused Arnold Campbell to die (illegible).

IX.

That directly and proximately by reason of care-

lessness and negligence of defendants and each of

them, and as a direct and proximate result thereof,

plaintiffs have been deprived of the companionship,

support, society, aid and comfort of their husband

and father, all to their further damage in the simi

of $100,000.00.

Second Cause of Action

Plaintiffs replead all of the allegations contained

in Paragraphs I through VIII of the First Cause

of Action and refer to and incorporate the same in

this cause of action as fully as though herein re-

pleaded.

T.

That directly and proximately by reason of the

carelessness, and negligence of the defendants and

each of them, plaintiff, Mary Lou Campbell, has

l)een further damaged in that Mary Lou Campbell

was compelled to and did incur indebtedness in the

sum of $780.00 for funeral and burial expenses of

Arnold Campbell, and the further sum of $116.45
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for medical and hospital expenses in connection

with the hospitalization and treatment of Arnold

Campbell, follomng the accident, and prior to his

death.

Third Cause of Action

Plaintiffs re-plead all of the allegations contained

in Paragraphs I through VII of the First Cause of

Action and refer to and incorporate the same in

this cause of action as though they were again fully

set forth herein.

I.

That by reason of the collision heretofore men-

tioned, the automobile belonging to the plaintiff,

Mary Lou Campbell, and the deceased, Arnold

Campbell, was so badly wrecked and damaged tliat

it could not be restored or repaired; that the rea-

sonable value of such automobile immediately prior

to the collision was $1,750.00. That the reasonable

value thereof immediately following the collision

was $130.00; that directly and proximately as a re-

sult of the negligence and carelessness of the de-

fendants as aforesaid, plaintiff, Mary Lou Camp-

bell, has been fTirther damaged in the sum of

$1,620.00.

Wherefore, Plaintiffs pray judgment against the

defendants and each of them as follows:

1. For the sum of $100,000.00 damages on the

first cause of action.

2. For the sum of $896.45 on the second cause of

action.

3. For the further sum of $1,620.00 on the third

cause of action.
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4. For costs of suit.

55. For all other and further relief as to the

couil; may seem just and proper and for all general

relief.

GEE & HARGRAVES,
/s/ By MERRILL K. GEE,

Attorneys for Plaintiffs.

Duly Verified.

Acknowledgment of Service Attached.

[Endorsed] : Second Amended Comx)laint Filed

August 16, 1955.

EXHIBIT "B"
[Title of District Court and Cause ¥o. 18915.]

ANSWER OF DEFENDANT, W. S. GAGON

Comes now the defendant, W. S. Gagon, and as

and for his answer to the second amended com-

plaint of the said plaintiffs, alleges, affimis, admits

and denies as follows:

I.

Defendant denies each and every allegation in

said Second Amended Complaint contained, save

and except those allegations hereinafter specifically

admitted or modified.

IL
Answering paragraph I of said second amended

complaint your answering defendant admits that

on February 28, 1955, Mary Lou Campbell was

duly appointed guardian ad litem, but states that

he has not sufficient information in reference to the
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other allegations in said paragraph upon which to

base an affirmation or denial and therefore denies

the same.

III.

Answering paragraph II of said second amended

complaint your answering defendant states that he

has not sufficient information upon which to base

an affirmation or denial upon the matters therein

contained and therefore denies the same.

IV.

Answering paragraph III of said second amended

complaint your answering defendant admits the

same.

V.

Answering paragraph IV of said second amended

complaint your answering defendant admits that he

was the owner of a 1954 Chevrolet truck, bearing

license 3C-1010, but denies the remaining part of

said paragraph, to mt, the following:

"that at such times the defendants, M. Burke

Horsley and Max Larsen, were operating such

truck with the permission and consent of the

owner, William S. Gagon."

VI.

Answering paragraph V of said second amended

complaint your answering defendant states that he

has not sufficient information upon which to base

an affirmation or denial of the same and therefore

denies the allegations therein contained.
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VII.

Answering paragTaph VI of said second amended

complaint your answering defendant denies each

and every allegation therein contained but states

that he has been advised that M. Burke Horsley

was, on the 22nd day of August, 1954, driving the

Che^TTolet truck referred to in said paragraph.

VIII.

Answering paragraph VII of said second

amended complaint your answering defendant de-

nies each and every allegation therein contained.

IX.

Answering paragraph VIII of said second

amended complaint your answering defendant de-

nies each and eveiy allegation therein contained

])ut states that the said Arnold Campbell received

an injury in an automobile accident but as to the

extent of said injuiy your answering defendant has

not sufficient information ui)on which to base an

affirmation or denial and therefore denies the same.

X.

Answering paragraph IX of said second amended

complaint your answering defendant denies each

and eveiy allegation therein contained.

Answer to Second Cause of Action

Plaiiitiffs having adopted paragr'aphs I through

VIII of their first cause of action as paragraphs I
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through VIII of their second cause of action, your

answering defendant adopts paragraphs I through

IX of his answer to plaintiffs' paragraphs. I

through VIII of their first cause of action as his

answer to the adopted paragraphs I through VIII

of plaintiffs' second cause of action, and further

alleges

:

X.

Answering paragraph I, so termed in the said

second cause of action, your answering defendant

states that he has no information upon which to

base an affirmation or denial thereof and therefore

denies the same.

Answer to Third Cause of Action

Plaintiffs having adopted paragraphs I through

VII of their first cause of action as paragraphs I

through VII of their third cause of action, your

answering defendant adopts paragraphs I through

VIII of his answer to plaintiffs' paragraphs I

through VII of their first cause of action as his

answer to the adopted paragraphs I through VII of

plaintiffs' third cause of action and further alleges

:

IX.

Answering paragraph I, so termed in the said

third cause of action, your answering defendant de-

nies the allegations therein contained.

First Affiimative Defense

Further answering said second amended com-

plaint and as a first affirmative defense thereto your

answering defendant states:
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I.

That the said Arnold Campbell, he being the hus-

band of Mary Lou Camjibell, did not exercise ordi-

naiy care, caution or pmdence in the premises to

avoid said accident, and the resulting injuries, if

any, complained of were directly and proximately

contributed to and caused by the fault, carelessness

and negligence of the said Arnold Campbell in the

premises, and the fault, carelessness and negligence

of the said Arnold Campbell contributed to and

caused whatever injuries the said Arnold Campbell

received, and that such fault, negligence and care-

lessness of the said Arnold Campbell was and is

impu.ted to the plaintiff, Mary Lou Campbell, she

being the surviving spouse of said Arnold Camp-

bell, deceased.

11.

That the said Arnold Campbell, he being the hus-

band of Mary Lou Campbell, did not exercise ordi-

nary care, caution or prudence in the premises tO'

avoid said accident, and the resulting injuries, if

any, complained of were directly and proximately

contributed to and caused by the fault, carelessness

and negligence of the said Arnold Campbell in the

premises, and the fault, carelessness and negligence

of the said Arnold Campbell were the sole causes

of whatever injuries the said Arnold Campbell re-

ceived, and that such fault, negligence and careless-

ness of the said Arnold Campbell was and is im-

puted to the plaintiff, Mary Lou Campbell, she
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being tlie sui'^'iving spouse of said Arnold Camp-

bell, deceased.

Second xlffirniative Defense

Further answering said second amended com-

plaint and as a second affirmative defense thereto

your answering defendant states:

I.

That the said Arnold Campbell, he being the de-

ceased father of Terrell Ray Campbell and Cuitis

Howard Campbell, being minors, and being mem-
bers of the household of Arnold Cami:>]>ell and

Mary Lou Campbell, did not exercise ordinary care,

caution or prudence in the premises to avoid said

accident, and the resulting injuries, if any, com-

plained of were directly and proximately contribu-

ted to and caused by the fault, carelessness and

negligence of the said Aiiiold Campbell in the

premises, and the fault, carelessness and negligence

of the said Arnold Campbell contributed to and

caused whatever injuries the said Arnold Campbell

received, and that such fault, negligence and care-

lessness of the said Arnold Campl^ell was and is

imputed to the plaintiffs, Mary Lou Campbell, as

guardian ad litem for Terrell Ray Campbell and

Curtis Howard Campbell; and likewise is imputed

to Curtis Howard Campbell and Terrell Ray Camp-

bell, and each of them.

II.

That the said Arnold Campbell, he l)eing the de-

ceased father of Terrell Ray Campbell and Curtis
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Howard Campljcll, Ijoing minors, and being mem-

bers of the household of Arnold Campbell and

Mary Lou Campbell, did not exercise ordinary

care, caution or prudence in the premises to avoid

said accident, and the resulting injuries, if any,

complained of were directly and proximately con-

tributed to and caused by the fault, carelessness and

negligence of the said Arnold Campbell in the

premises, and the fault, carelessness and negligence

of the said Arnold Campbell were the sole causes

of whatever injuries the said Arnold Campbell re-

ceived, and that such fault, negligence and careless-

ness of the said Arnold Campbell was and is im-

puted to the plaintiffs, Mary Lou Campbell, as guar-

dian ad litem for Terrell Ray Campbell and Curtis

Howard Campbell, and likemse is imputed to Mary
Lou Campbell, Curtis Howard Campbell and Ter-

rell Ray Campbell, and each of them.

Third Affirmative Defense

Further answering said second amended com-

plaint and as a third affirmative defense thereto

your answering defendant states:

I.

That he is the owner of the truck descril^ed in

paragraph lY of said second amended complaint,

and that he has no responsibility or liability what-

ever in the matter, but that in the event the court

should find that there was some liability on his part

by his being the OAvner of such truck, that such lia-
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bility could not exceed the sum of $5,000,00 insofar

as the matters and things referred to in said first

cause of action; and not to exceed the sum of

$1,000.00 by reason of the matters and things set

forth in the said third cause of action. That as here-

tofore stated, your answering defendant alleges that

he is in nowise responsible, or was he in anywise

negligent in the matter, and he again asserts that

he has no liability and should be dismissed from

such suit.

^¥herefore, defendant having fully answered

prays that he be dismissed with his costs and that

plaintiffs take nothing by reason of their second

amended complaint.

/s/ O. R. BAUM,
/s/ RUBY Y. BROWN,
/s/ ISAAC McDOUGAL,

Attorneys for the Defendant,

W. S. Gagon.

Duly Verified.

[Endorsed] : Answer. Filed Oct. 1, 1955.

EXHIBIT "C"

[Title of District Court and Cause.]

ANSWER OF DEFENDANT, C. H. ELLE
CONSTRUCTION COMPANY

Comes now the defendant, C. H. Elle Construc-

tion Company, a corporation, and as its Answer to
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the Second Amended Comj>laint of the plaintiffs

admits, denies and alleges as follows:

I.

Defendant, C. PI. Elle Construction Company,

denies each and every allegation in said Second

Amended Complaint not hereinafter specifically ad-

mitted.

II.

Answering Paragraph I of said Second Amended
Complaint, this answering defendant admits that on

February 28, 1955, Mary Lou Campbell was duly

appointed guardian ad litem, ])ut states that it does

not have any information or belief u.pon which to

fonn an Answer and upon the ground denies each

and eveiy other allegation in said paragraph.

III.

Answering Paragraph II of said Second

Amended Complaint, this answering defendant al-

leges that it has no information or belief to suffi-

ciently form an Answer and upon this ground de-

nies each and every allegation in said paragraph.

IV.

This defendant admits the allegations contained

in Paragraph III of said Second Amended Com-

plaint.

V.

Answering Paragraph IV of said Second

Amended Complaint, this answering defendant ad-

mits that William S. Cagon was the owner of a
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1954 Chevrolet track bearing 1954 Idaho license

plates 3C - 1010, but denies each and every other

allegation contained in said paragraph.

VI.

Answering Paragraph V of said Second

Amended Complaint, this answering defendant ad-

mits that M. Burke Horsley was a resident of the

State of Idaho on the 22nd day of August, 1954 and

was engaged as agent and servant of this defendant

and was conveying on a truck a certain scoopmo-

bile, property of this defendant, but this answering

defendant denies each and every other allegation

contained in said paragraph.

VII.

Answering Paragi'aph VI of said Second

Amended Complaint, this answering defendant ad-

mits that on the 22nd day of August, 1954,

M. Burke Horsley was driving a Chevrolet truck

East on U. S. Highway 30 at a point approximately

2% miles West of Soda Springs, Idaho, l)ut denies

each and every other allegation contained in said

paragraph.

VIII.

This answering defendant denies each and every

allegation contained in Paragraph VII of said

Second Amended Complaint.

IX.

Answering Paragraph VIII of said Second
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iVmended Complaint, this answering' defendant de-

nies each and every allegation therein contained,

l)ut in this regard states that the said Arnold

Campbell received injuries in an automobile acci-

dent, Ijut that this answering defendant has no

information or belief sufficient to fonn an Answer

as to the extent of said injuries and upon that

ground denies the same.

X.

This answering defendant denies the allegations

contained in Paragraph IX of said Second

Amended Complaint.

Answer to Second Cause of Action

Answering said Second Cause of Action, this

answering defendant adopts Paragraph I through

X of its Answer to Paragraph I through IX con-

tained in plaintiffs' First Cause of Action as its

Answer to the Paragraphs I through VIII of

plaintiffs' First Cause of Action referred to and

incorporated in said Second Cause of Action.

XI.

Answering the paragraph designated as I of said

Second Cause of Action of said Second Amended
Complaint, this answering defendant denies each

and every allegation contained therein.

Answer to Third Cause of Action

Answering said Third Cause of Action, this an-

swering defendant adopts Paragraph I through X
of its Answer to Paragraph I through IX con-
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tained in plaintiffs' First Cause of Action as its

Answer to the Paragraphs I through VIII of

plaintiffs' First Cause of Action referred to and

incorporated in said Third Cause of Action.

XI.

Answering the paragraph designated as I of said

Third Cause of Action of said Second Amended

Complaint, this answering defendant denies each

and every allegation contained therein.

First Affirmative Defense

Further answering said Second Amended Com-

plaint and as a first affinnative defense to all counts

therein, this answering defendant alleges that at the

time and i>lace alleged in said Second Amended

Complaint the said Arnold Cami3]>ell drove and

operated his automobile in a negligent and careless

manner and without ordinary caution or prudence

to avoid said accident and the resulting injuries,

if any, complained, were directly and x)roximately

caused hj the carelessness and negligence of the

said Arnold Campbell which said carelessness and

negligence is imputed to the plaintiff, Mary Lou

Campbell, she being the surviving spouse of Arnold

Campbell and this answering defendant relies upon

the negligence of Arnold Campbell as a defense

hereto.

Second Affinnative Defense

Further answering said Second Amended Com-

plaint and as a second affirmative defense to all
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counts therein, this answering defendant alleges

that at tJie time and place alleged in said Second

Amended Complaint the said Arnold Campliell

drove and operated his automobile in. a negligent

and careless manner and without ordinary caution

or prudence to avoid said accident, and the result-

ing injuries, if any, complained of, were directly

and proximately caused by the carelessness and

negligence of the said Arnold Campbell which said

carelessness and negligence is imputed to the said

Terrell Ray Campbell and Curtis Howard Camp-

liell, minors, they being the surviving children of

the said Arnold Campbell, and this defendant relies

upon the said negligence of Arnold Campbell as a

defense herein.

Wherefore, this answering defendant having

fully answered said Second Amended Complaint,

prays that it be dismissed with its costs and that

plaintiffs take nothing by reason of their Second

Amended Complaint.

MERRILL & IMERRILL,
/s/ By W. E. MERRILL,

Attorneys for defendant, C. H.

Elle Construction Company.
Duly Verified.

Acknowledgment of Service Attached.

[Endorsed] : Answer. Filed Oct. 3, 1955.
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[Title of District Court and Cause.]

ANSWER OF DEFENDANT,
M. BURKE HORSLEY

Comes now the defendant, M. Burke Horsley, and

as his i\jiswer to the Second Amended Complaint

of the plaintiffs admits, denies and alleges as fol-

lows :

I.

Defendant, M. Burke Horsley, denies each and

every allegation in said Second Amended Complaint

not hereinafter specifically admitted.

II.

Answering Paragraph I of said Second Amended
Complaint, this answering defendant admits that on

Fel>ruary 28, 1955, Mary Lou Campbell was duly

appointed guardian ad litem, but states that he does

not have any infonnation or belief upon which to

form an Answer and upon the gTound denies each

and every other allegation in said paragraph.

IIL

Answering Paragraph II of said Second

Amended Complaint this answering defendant al-

leges that he has no information or belief to suffi-

ciently form an Answer and upon this ground de-

nies each and every allegation in said paragraph.

IV.

This defendant admits the allegations contained
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in Paragraph III of said Second Amended Com-

plaint.

V.

Answering Paragi^aj^h IV of said Second

Amended Complaint, this answering defendant ad-

mits that William S. Gagon was the owner of a

1954 Chevrolet truck bearing 1954 Idaho license

plates 3C-1010, but denies each and every other alle-

gation contained in said paragraph.

VI.

Answering Paragraph Y of said Second

Amended Complaint, this answering defendant ad-

mits that he was a resident of the state of Idaho

and on the 22nd day of August, 1954, was acting as

agent and ser\"ant of C. H. Elle Constmction Com-

pany and was conveying a certain scoopmobile, the

property of C. H. Elle Constriiction Company, but

denies each and every other allegation contained in

said paragraph.

YII.

Answering Paragraph VI of said Second

Amended Complaint, this answering defendant ad-

mits that on the 22nd day of August, 1954, he was

driving a Che^o'olet truck traveling in an Easterl}^

direction on U. S. Highway 30 North at a point

approximately 2% miles West of Soda Springs,

Idaho, but denies each and every other allegation

contained in said paragraph.

VIII.

This answering defendant denies each and every
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allegation contained in Paragrapli VII of said

Second Amended Complaint.

IX.

Answering" Paragraph VIII of said Second

Amended Complaint, this answering defendant de-

nies each and every allegation therein contained,

but in this regard states that the said Arnold Camp-

bell received injuries in an automobile accident, but

that this answering defendant has no information

or l^elief sufficient to form an Answer as to the ex-

tent of said injuries and upon that ground denies

the same.

X.

This answering defendant denies the allegations

contained in Paragraph IX of said Second

Amended Complaint.

Answer to Second Cause of Action

Answei'ing said Second Cause of Action, this an-

swering defendant adox>ts Paragraphs I through X
of his Answer to Paragraphs I through IX con-

tained in Plaintiffs' First Cause of Action as his

answer to the Paragraphs I through VIII of plain-

tiffs' First Cause of Action referred to and incor-

porated in said Second Cause of Actiou.

XI.

Answering the paragraph designated as I of said

Second Cause of Action of said Second Amended

Complaint, this answering defendant denies each

and every allegation contained therein.
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Answer to Third Cause of Action

Answering said Third Cause of Action, this an-

swering defendant adopts Paragraphs I through X
of his Answer to Paragraphs 1 through IX con-

tained in phiintiffs' First Cause of Action as his

Answer to the Paragi^aphs I through VIII of

plaintiffs' First Cause of Action referred to and

incorporated in said Third Cause of Action.

XI.

Answering the paragraph designated as I of said

Third Cause of Action of said Second Amended

Complaint, this answering defendant denies each

and everv allegation contained therein.

First Afiiniiative Defense

Further answering said Second Amended Com-

plaint and as a first affirmative defense to all

counts therein, this answering defendant alleges

that at the time and place alleged in said Second

Amended Complaint the said Arnold Campbell

drove and operated his automobile in a negligent

and careless manner and without ordinary caution

or x^i'iidence to avoid said accident and the result-

ing injuries, if any, complained of, were directly

and proximately caused by the carelessness and

negligence of the said Arnold Campbell which said

carelessness and negligence is imputed to the plain-

tiff, Mary Lou Campbell, she being the surviving

sx)ouse of Arnold Campbell and this answering de-

fendant relies upon the negligence of Arnold Camp-
bell as a defense hereto.
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Second Affiiinative Defense

Further answering said Second Amended Com-

plaint and as a second affirmative defense to all

counts therein, this answering defendant alleges

that at the time and place alleged in said Second

Amended Complaint the said Arnold Campbell

drove and operated his automo]>ile in a negligent

and careless manner and without ordinary caution

or prudence to avoid said accident, and the result-

ing injuries, if any, comT)lained of, were directly

and proxunately caused by the carelessness and

negligence of said Arnold Campbell which said

carelessness and negligence is imputed to the said

Terrell Ray Campbell and Curtis Howard Camp-

bell, minors, they ]>eing the surviving children of

the said Arnold Campl^ell, and this defendant relies

upon the said negligence of Arnold Campbell as a

defense herein.

Wherefore, this answering defendant ha^dng

fully answered said Second Amended Complaint,

prays that he he dismissed with his costs and that

plaintiffs take nothing by reason of their Second

Amended Complaint.

MERRILL & MERRILL,
/s/ By WESLEY F. MERRILL,

Attorneys for defendant,

M. Burke Horsley.

Duly Verified.

Acknowledgment of Service Attached.
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EXHIBIT "D"
[Title of District Court and Cause No. 18915.]

VERDICT
We, the Jury in the above entitled cause, find for

the plaintiffs and against the defendants, C. H. Elle

Construction Company, a corporation, and M.

Burke Horsley, and assess plaintiffs' damages in

the sum of $15,000.

/s/ HENRY HALES,
Foreman.

[Endorsed] : Verdict. Filed Dec. 23, 1955.

EXHIBIT ''E"

In the District Court of the Fifth Judicial District

of the State of Idaho, in and for the

County of Bannock

No. 18915

MARY LOU CAMPBELL, and TERRELL RAY
CAMPBELL, and HOWARD CAMPBELL,
Minors, by their Guardian Ad Litem, MARY
LOU CAMPBELL, Plaintiffs,

vs.

C. H. ELLE CONSTRUCTION COMPANY, a

coiT)oration, M. BURKE HORSLEY and

W. S. GAGON, Defendants.

JUDGMENT ON VERDICT
This Cause came on regularly for trial. The said

parties appeared by their attorneys. A jury of
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twelve x:)ersons was re^ilarly empaneled and

sworn to try said cause. Witnesses on the part of

Plaintiff and Defendant were sworn and examined.

After hearing evidence, the argimient of Counsel

and instructions of the Court, the Jury retired to

consider their verdict, and subsequently returned

into Court, and being called, answered to their

names and say they find a verdict for the Plaintiffs

and against the defendants, C. H. Elle Construction

Company, a corporation, and M. Burke Horsley,

and assess plaintiffs' damages in the sum of $15,-

000.00.—Henry Hales, Foreman.

Wherefore, by virtue of the law and by reason of

the premises aforesaid, it is ordered, adjudged and

decreed that said Plaintiffs, Mary Lou Campbell

and Terrell Ray Campbell, and Howard Campbell,

minors, by their Guardian Ad Litem Mary Lou

Campbell have and recover from said Defendants,

C. H. Elle Constiiiction Company, a corporation,

and M. Burke Horsley the sum of Fifteen Thou-

sand and No/100 ($15,000.00) Dollars, with interest

thereon at the rate of 6 per cent per annum from

the date hereof until paid, together with said

costs and disbursement incurred in this action,

amounting to the sum of Three Hundred Seventy-

one and 40/100 ($371.40) Dollars.

Judgment rendered December 24th, A.D. 1955.

/s/ SARAH DEYANEY,
Clerk of the District Court.

[Endorsed] : Judgment. Filed Dec. 24, 1955.
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[Note: Exhibit F "Order" is the same as

set out at pages 40-41.]

EXHIBIT "G"

[Title of District Court, and Cause.]

SATISFACTION OF JUDOMENT
For and in Consideration of the sum of Fifteen

Thousand Three Hundred and Seventy One and

40/100 DoUars ($15,371.40) cash, lawful money of

the United States, and the further consideration of

the defendants, C. H. Elle Construction Company,

a corporation, and M. Burke Horsley waiving their

legal right to appeal said cause to the Supreme

Couri, of the State of Idaho, and other valuable

consideration, paid by and on ]>ehalf of the defend-

ants C. H. Elle Construction Company, a corpora-

tion, and M. Burke Horsley, the receipt of all of

which is hereby acknowledged, the undersigned,

Maiy Lou Campbell and Maiy Lou Campbell,

Ouardian Ad Litem of Terrell Ray Campbell and

Curtis Howard Campbell, Minors, and their attor-

neys of record, hereby acknowledge full and com-

plete satisfaction and discharge of that certain

judgment made and entered in the District Couri

of the Fifth Judicial District of the State of Idaho,

in and for the County of Bannock, on the 23rd day

of December, 1955 in favor of the above named
plaintiffs and against the defendants C. H. Elle

Constniction Company, a coi-poration, and M.
Burke Horsley, which said judgment is recorded in

Book 20 of Judgments at Page 98, of the records
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of Bannock County, State of Idaho, and that said

judgment shall hereafter be held for naught, and

that the pajauent received by the undersigned shall

operate as a full payment and settlement of said

judgment, including principal, interest, and costs.

That the Clerk of the above entitled Court is

tereby authorized and directed to enter full and

complete satisfaction of record, and discharge said

judgment and the whole thereof.

Dated this 18th day of April, 1956.

/s/ MARY LOU CAMPBELL,
/s/ MARY LOU CAMPBELL,

Guardian Ad Litem of Terrell Ray Campbell and

Curtis Howard Campbell, Minors.

GEE & HARGRAVES,
/s/ By MERRILL K. GEE,

Attorneys of Record of the

above named parties.

Duly Verified.

[Endorsed] : Satisfaction of Judgment. Filed

June 13, 1956.
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Pocatello, Idaho, Januaiy 6, 1956

St. Paul-Mercuiy Indemnity Company
200 Mills Building

San Francisco 6, California

Attention : Mr. J. B. Wallace

In Account With

MERRILL & MERRILL
Attorneys at Law
Pocatello, Idaho

Re : Campbell v. C. IT. Elle Construction Co. et al.

Costs Advanced:

Filing appearances for C. H. Elle, M.

Burke Horsley and Max Larson. .$ 15.00

Long Distance Telephone Calls:

12-13-55 Soda Springs .83'

12-13-55 San Francisco 3.03

12-14-55 Soda Springs 1.43

12-14-55 Montpelier .99

12-22-55 Montpelier .17

12-30-55 San Francisco 6.45

Telegram to San Francisco 1.43

AVitness Fees:

Mark AVilson, travel 200 miles 4 days

at trial 62.00

William Meccico, travel 75 miles 3

days at trial 27.75

Heniy Parker, travel 1 mile, 3 days

at trial 9.25

Travel to Soda Springs 11.20
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Attorneys Fees

:

Appearances for C. H. Elle Construc-

tion Co., M. Burke Horsley, Max
Larson, preparation and arguing

Demurrer, preparation of plead-

ings, preparation and briefing for

trial, trial of case beginning De-

cember 14, 1955 and ending Decem-

ber 23, 1955, resulting in verdict on

behalf of Max Larson and against

C. H. Elle Construction Co. and

M. Burke Horsley 1,500.00

Total $1,639.53

[Endorsed]: Filed Januaiy 13, 1957. Ed M.

Bryan, Clerk.

[Title of District Court and Cause.]

OPimON
Clark, Chief Judge.

Prior to the accident which gives rise to this

controversy, Western Casualty and Surety Com-

pany (hereinafter referred to as Western), De-

fendant herein, issued its Standard Combined Auto-

mobile i^olicy to Wm. S. Gagon, as named insured,

covering the truck involved. In that policy the

occupation of the named insured is designated as

''Lumber Business, builder, hardware dealer, self,

Soda Springs" and Item 5 of the policy pro\ddes

''Use: The purposes for which the automobile is to

be used are Commercial Class 5CA.", and further
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"The tonn 'conimerciar is defiiied as use i)rinci-

pally in the 1)usiness occupation of the named in-

sured as stated in Item 1, inchiding occasional use

for personal, pleasure, family and other business

puiposes."

The policy further provided:

"With respect to the insurance for bodily injury

liability and for property damage liability the im-

qualified word 'insured' includes the named insured

and also includes any person while using the auto-

mobile and any person or organization legally re-

sponsible for the use thereof, pro^dded the actual

Tise of the automobile is by the named insured or

with his peiTnission.

"

The Plaintiff, St. Paul-Mercury Indemnity Com-

pany (hereinafter referred to as St. Paul-Mercuiy)

,

had issued its multiple coverage policy to C. H.

Elle Construction Company. Section A of the In-

suring Agreement provides:

"Bodily Injury Liability (Including Automo-

bile). The Company agrees to pay on behalf of the

Insured all sums which the Insured shall become

obligated to x)ay by reason of the liability imposed

upon him by law or contract for damages, includ-

ing damages for care and loss of services, because

of bodily injury, sickness or disease, including

death at any time resulting therefrom, sustained by

any person or persons."

This policy provided under the heading "Exclu-

sions" as follows:

''This Insuring Agreement does not apply * * *

under Section A (except with respect to liability
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assumed under contract) 1. Bodily Injuiy to or

sickness, disease or death of any employee of the

named Insured while engaged in the employment of

the Insured, other than domestic employees mth
respect to the operation, maintenance, or repair of

an automobile."

At the time of the accident, August 22, 1954, both

of these policies were in full force and effect. On
that date, M. Burke Horsley, an employee of Elle

Construction Company, one of the Plaintiffs herein,

went to the home of Wm. S. Gagon, the named In-

sured imder the Western policy, and made arrange-

ments with Gagon 's wife, Jessie, to ''borrow" the

1954 Chevrolet truck covered by the policy.

While dri^dng this truck, Horsley was involved

in an accident in which a third-party, Arnold

Campbell, sustained injuries as a result of which he

died. It is not necessary to go into the facts of that

accident as Horsley was foimd to have been negli-

gent in the trial of the case of Mary Lou Campbell

and others vs. Elle Construction Company, Horsley

and Gagon, in the Fifth Judicial District of the

State of Idaho, in and for Bannock County. Elle

Constniction Company was held liable under the

doctrine of respondeat su]^erior for Horsley 's neg-

ligent acts comuiitted ^^dthin the scope of his em-

ployment. The Jud.e^ment in favor of Mrs. Campbell

was paid by St. Paul-Mercury as Elle Construction

Company's insurer, one of the plaintiffs herein.

It should ])e further noted that Wm. S. Gagon,

who was made a party defendant by virtue of the

Idaho statutes, was absolved of negligence, the jury
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in the state court action Ininging in a verdict in

favor of Mr. Gagon and against the plaintiifs

tlierein.

This suit was then instituted by St. Paul-

Mercury, Elle's insurer, against Western, insurer

of the tnick owned by Gagon, to recover the amount

paid under the judgment in favor of Maiy Lou

Canipliell et al.

The matter has been presented to the Court on

stipulation of counsel, which stipulation recites that

the cause be submitted to the Court for decision

ui>on the files, the records, the Stipulation and the

depositions noted and on file herein. Counsel then

presented their written briefs and arguments.

Several questions are presented for the Court's

deteiinination, and are as follows:

First, was Horsley using the vehicle with the per-

mission of the named insured, thereby making him

an insured under the Western policy, or as to this

issue does the doctrine of collateral estoppel apply?

Second, does the coverage of the policy written by

Western extend to the use to which the truck was

put as set foith above, where its policy was desig-

nated as a commercial policy as defined therein.

Third, does the filing of an S.R. 21, imder the

laws of the State of Idaho, by an insurance com-

pany's agent, determine the liability of that insur-

ance company?

Fourth, should the Court determine that the poli-

cies written by both companies provide coverage,

which company has primary liability and which has

secondary ?
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There are other questions incidental to these, and

the Court sets these forth merely as the main issues

involved.

The first question, as outlined above, must neces-

sarily l)e determined at the outset, for if Horsley

was not an insured under the policy, then Elle Con-

struction Company Avas not an insured and there

would be no liability on the part of Western.

It is the opinion of this Court that the verdict in

the State Court action by which the jury found in

favor of the insured Gascon, is conclusive as to the

issue of whether Horsley was driving the vehicle

with the owner's permission. By their verdict they

found that he was not. That findins^ is conclusive on

that issue and in that regard this Court need go no

farther. New York Casualty Co. et al. vs. Superior

Court in and for City and County of San Fran-

cisco, 85 P. 2d 965; Maryland Casualty Co. vs.

Lopopolo, 97 F. 2d 554.

The Couii; has fully considered all of the ques-

tions presented in this matter. However, imder the

decision of the Court a determination of the re-

maining questions becomes unnecessary and imma-

terial.

Counsel for Defendant, Western Casualty and

Surety Company, may prepare Findings, Conclu-

sions and Jud.gment, submitting original to the

Court and serving a copy on opposing counsel.

[Endorsed] : Filed Sept. 25, 1957.
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[Title of District Court and Caiis(\]

EXCEPTIONS TO FINDINGS OF FACT AND
CONCLUSIONS OF LAW AND PROPOSED
AMENDMENTS TO FINDINGS OF FACT
AND CONCLUSIONS OF LAW

Come now the plaintiffs and except to the Pro-

posed Findings of Fact and Conclusions of Law
lieretofore submitted by the defendant and further

su})mit heremth Proposed Amendments to Find-

ings of Fact and Conclusions of I^aw.

Findings of Fact

I.

Plaintiffs except to the Findings of Fact No. IT

upon the grounds and for the reason that the same

is incomplete. Plaintiffs propose said Paragraph

II but amended to add to said paragraph II the

following

:

"Said policy last referred to also contains the

following provision:

'Other Insurance—No Insuring Agreement hereof

shall apply to any loss if the Insured is, or would

l)e but for the existence of such Insuring Agree-

ment, insured against such loss under any other

policy or policies, bond or bonds, except as respects

any excess beyond the amount which would have

])een payable under any other such policy or poli-

cies, ])ond or bonds, had such Insuring Agreement

not been effective.'
"

II.

Plaintiffs except to Proposed Findings of Fact
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No. Ill on the grounds that the same is inaccu-

rate, not supported by the evidence and incom-

plete. Plaintiffs propose said Paragraph III be

amended to read as follows:

"On August 22, 1954, the date of the accident,

both of the aforementioned policies were in full

force and effect. On that date, M. Burke Horsley,

an employee of Elle Construction Company, one of

the i)laintiffs herein, made arrangements to borrow

the 1954 Chevrolet truck owned by William J.

Gagon and Jessie Gagon, husband and wife, hy re-

questing the use of said tinick from Jessie Gagon;

that the said M. Burke Horsley went to the Gagon

Company, a lumber yard, and received the keys to

said truck from Jessie Gagon; that after the date

of the accident, the said Gagon Lumber Company
submitted a bill to Elle Construction Company in

the amount of $15 for the use of said truck, which

was paid; that after said accident, the Western

Casualty and Surety Company, by and through its

duly authorized agency, filed with the State of

Idaho a certain document designated as SR-21,

which said document, under oath, recited that the

policy of the Western Casualty and Surety Com-

pany, Fort Scott, Kansas, applied to the operator

of the vehicle, W. Burke Horsley, Soda Springs,

Idaho."

III.

Plaintiffs except to Proposed Findings of Fact

No. Y on the grounds that the same is inaccurate,

not supported hy the evidence and incomplete.

Plaintiffs propose said paragraph ]>e amended as

follows

:
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''William S. Gagoii, who was a defendant in tlie

action of Campbell, et al, v. Elle Construction

Company, Horsley, and Gagon, in the State Court

of the State of Idaho, ha\T.ng been made a defend-

ant by vii-tue of the provisions of Section 49-1004,

Idaho Code, the imiDuted negligence statute, se-

en r(^d a verdict in his favor in the said State Court

action.
'

'

lY.

Plaintiffs proposed that said Findings of Fact be

amended to add paragraph No. VII as follows:

"That the plaintiffs herein paid the Judgment

in the State Court of the State of Idaho and the

defendant is required to indemnify said plaintiffs

in the amount of $13,630.93 phis interest."

Conclusions of Law
Plaintiffs except to the proposed Conclusions of

Law on the grounds that the same are erroneous,

not supported by the evidence, and against the law.

Plaintiffs propose Conclusions of Law as follows

:

I.

M. Burke Horsley, an employee of the plaintiff,

Elle Construction Company, Avas using the veliicle

of William S. Gagon, with permission, under the

terms of that certain insurance policy issued by

Western Casualty and Surety Company, in favor

of William S. Gagon, insured.

II.

That the said Elle Construction Company was

an organization legally responsible for the use of

the vehicle A^itliin the terms of that certain insur-
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ance policy issued by the Western Casualty and

Surety Company in favor of William S. Gagon,

insured.

III.

That under the terms of the above described in-

surance policy, the said M. Burke Horsley and

Elle Construction Company became also insured,

and said insurance coverage became the primary

insurance coverage up to the limits of said policy.

TV.

That the use of the vehicle by M. Burke Horsley

was within the coverage of the policy written by

Western Casualty and Surety Company.

Y.

That the plaintiffs herein, having ]3aid the Judg-

ment in the action in the State Court of the State

of Idaho, are entitled to be indemnified in the

amount of $13,630.93 plus interest and costs of this

action.

Let Judgment enter.

Respectfully submitted,

MERRILL & MERRILL,
/s/ By W. F. MERRILL,

Attorneys for Plaintiffs.

Aflida^4t of Service by Mail Attached.

[Endorsed] : Filed Jan. 4, 1958.
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[Title of District Court and Cause.]

ORDER

The Defendant, Western Casualty and Surety-

Company, prepared and submitted proposed Find-

ings of Fact and Conclusions of Law as directed

])y the Court, and the Plaintiffs thereafter filed

their objections and proposed amendments thereto,

and

The Court, ha\4ng fully considered the same,

does

Hereby Order That the proposed Amendments
and Objections to Findings of Fact and Conclu-

sions of Law be, and the same are hereby, over-

ruled.

Findings of Fact, Conclusions of Law, and Judg-

ment will be filed as proposed as of this date.

Dated January 31, 1958.

/s/ CHASE A. CLARK,
Chief Judge, U. S. District

Court, District of Idaho.

[Endorsed] : Filed January 31, 1958.
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In The United States District Court for the

District of Idaho, Eastern Division

No. 1916

C. H. ELLE CONSTRUCTION CO., a coi^oora-

tion, and ST. PAUL-MERCURY INDEM-
NITY CO., a corporation, Plaintiffs,

vs.

WESTERN CASUALTY AND SURETY COM-
PANY, a corporation, Defendant.

FINDINGS OF FACT AND CONCLUSIONS
OF LAW AND JUDGMENT

Findings of Fact

I.

Prior to the accident which gave rise to this

controversy. Western Casualty and Surety Com-

pany (hereinafter referred to as Western), defend-

ant herein, issued its Standard Combined Automo-

bile Policy to Wm. S. Gagon, as named insured,

covering the truck involved. In that policy the

occupation of the named insured is designated as

"Lumber Business, Iniilder, hardware dealer, self,

Soda Springs." Such policy further x^rovided that

the automobile described therein is to ])e used as

"Conmiercial Class 5CA." Said policy further pro-

vided: "The term 'commercial' is defined as use

principally in the business occupation of the named

insured as stated in Item 1, including occasional
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use for personal, pleasure, family and other ])usi-

ness purposes."

II.

The Western Casualty policy further providec^

with respect to the insurance for bodily injuiy lia-

l)ility and for property damage liability the un-

qualified word ''insured", includes the named in-

sured and also includes any person wliile using the

automobile and any person or organization legally

]-esponsible for the use thereof, pro^dded the actual

use of the automol^ile is by the named insured or

with his permission.

The plaintiff, St. Paul-Mercury and Indemnity

Company, (hereinafter referred to as St. Paul-

Mercury), had issued its multiple coverage policy

to C. PI. Ell(^ Construction Company. Section A
of that policy pro\ddes

:

"Bodily Injury Liability (Including Automo-

bile). The Company agrees to pay on behalf of

the Insured all sums which the Insured shall be-

come obligated to pay by reason of the liability im-

posed upon him by law or contract for damages,

including damages for care and loss of services,

because of bodily injury, sickness or disease, in-

cluding death at any time resulting therefrom,

sustained by any person or persons."

Said policy last referred to also contains the

following pro^dsions

:

''This Insuring Agreement does not apply * * *

under Section A (except with respect to liability

assumed under contract) 1. Bodily Injury to or

sickness, disease or death of any employee of the
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named Insured while engaged in the employment

of the Insured, other than domestic employees with

respect to the operation, maintenance, or repair of

an automobile."

III.

On August 22, 1954, the date of the accident,

both of the aforementioned policies were in full

force and effect. On that date M. Burke Horsley,

an employee of EUe Construction Company, one

of the plaintiffs herein, went to the home of Wm.
S. Gagon, the named insured under the Western

policy, and borrowed the key to the 1954 Chevrolet

truck from Jessie Gagon, the wife of Wm. S.

Gagon, the named insured in the Western policy.

V.

A¥hile operating this truck, M. Burke Horsley

was involved in an accident from which Arnold

Campbell sustained moii;al injuries. Suit was

brought for his death by Mary Lou Campbell, his;

widow, against Elle Construction Company, M.

Burke Horsley, and Wm. S. Gagon, in the Dis-

trict Court of the Fifth Judicial District of th©

State of Idaho, in and for Bannock Coimty. The

juiy trying said cause returned a verdict against

Elle Construction Company predicated upon the

doctrine of respondeat superior for Horslej^'s neg-

ligent operation of the truck in the course of his

employment. The judgment thus rendered was

paid by the plaintiff herein, St. Paul-Mercury as

Elle Construction Company's insurer.



Western Casualty and Surety Co. 195

V.

Will. S. Gagon, avIio was a defendant in said

action, as aforementioned, l)y vii*tue of the Idaho

statutes of o\vner's liability, ol^tained a verdict in

his favor, tlie jury having found that tlu^ truck was

not being operated mth liis iiermission and con-

wsent.

VI.

This action is one by St. Paul-j\Iercuiy, EUe's

insurer, to recover against Western the amount they

paid for Elle Construction to Mary Lou Campbell,

et al.

From the foregoing Findings of Fact, the Court

does hereby adopt the following

Conclusions of Law
That the verdict in the State Court action, above

referred to, in which the jury foimd in favor of the

insured Gagon operates as a final determination of

the issue concerning the operation of the vehicle

with the owner's consent. By such finding the jury

concluded that M. Burke Horsley was not operating

the car with the consent of William S. Gagon, and

that question ha\4ng been finally decided, such find-

ing is not reviewable by this Court in the instant

action, and that that determination in the case of

Mary Lou Campbell vs. C. H. Elle Construction

Company is final, conclusive, and binding upon the

parties to this suit.

Let Judgment Enter.

The Court having heretofore made its certain Find-

ings of Fact and adopted certain Conclusions of
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Law, It Is Ordered that plaintiffs take nothing by

\drtue of their Amended Comx)laint, and that the

action be dismissed, the defendant being awarded

its costs.

/s/ CHASE A. CLARK,
Chief Judge, United States

District Court.

[Endorsed]: Filed January 31, 1958.

[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice Is Hereby Given, that C. H. Elle Con-

struction Co., a corporation, and St. Paul-Mercury

Indemnity Co., a corporation, Plaintiffs above

named, Llereby Appeal to the LTnited States Court

of Appeals For The Mnth Circuit from the Final

Judgment entered against them in tliis action on

the 31st day of Januaiy, 1958, said Instrument

being designated "Findings of Fact and Conclu-

sions of Law and Judgment."

MERRILL & MERRILL,
/s/ By W. F. MERRILL,

Attorneys for Plaintiffs-

Appellants.

Acknowledgment of Service Attached.

[Endorsed] : Filed February 24, 1958.
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[Title of District Court and Cause.]

BOND ON APPEAL

Know All Men By These Presents: That the

United States Fidelity and Guaranty Company, a

cori:)oration, as Surety, and C. H. EUe Construction

Co., a corporation, and St. Paul-Mercury Indem-

nity Co., a corporation, as Principals, are held and

firmly boimd imto Western Casualty and Siu^ety

Comj)any, a corporation, in the sum of Two Hun-

dred Fifty Dollars ($250.00), to which we bind

ourselves, our successors and assigns, jointly and

severally.

Sealed with our hands and Dated this 24th day

of February, 1958.

AYliereas, on the 31st day of January, 1958, in the

above entitled action in the United States District

Court for the District of Idaho, Eastern Di\dsion,

between C. H. Elle Constmction Co., a corporation,

and St. Paul-Mercury Indemnity Co., a corpora-

tion, PlaintilfR, and the said Western Casualty and

Surety Company, a corporation. Defendant above

named, a Judgment was rendered against said

Plaintiffs, and said Plaintiffs have duly filed a

Notice of Appeal from said Judgment;

Now, the condition of this Bond is that if said

Apx^eal is disallowed, or the Judgment affirmed, all

costs incurred by the Defendant or such costs as

the Appellate Court may award in the event such

Judgment is affirmed; that the payment of said

costs is hereby secured; otherwise, the obligation

is to l)e void.
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The undersigned agree that this is a Bond on

Appeal from the United States District Court for

the District of Idaho, Eastern Division, to the

United States Circuit Court of Appeals for the

Ninth Circuit; given under the o]:)ligation of para-

graph (C) of Rule 73 of the Federal Rules of Civil

Procedure.

C. H. ELLE CONSTRUCTION CO.,

a corporation,

/s/ By W. F. MERRILL,
One of its Attorneys of Record.

ST. PAUL-MERCURY INDEM-
NITY CO., a corporation,

/s/ By W. F. MERRILL,
One of its Attorneys of record.

"Principals"

UNITED STATES FIDELITY AND
GUARANTY COMPANY,

/s/ By F. F. TERRELL,
Its Attorney-in-fact.

[Seal] UNITED STATES FIDELITY AND
GUARANTY COMPANY, a cor-

poration,

/s/ By F. F. TERRELL,
Resident Agent.

[Endorsed] : Filed Febniary 24, 1958.
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[Title of District Court and Cause.]

CERTIFICATE OF CLERK

United States of America,

District of Idaho—ss.

I, Ed. M. Bryan, Clerk of the United States

District Court for the District of Idaho, do hereby

certify that the foregoing papers are that portion

of the original files designated by the parties and

as are necessary to the appeal imder Rule 75

(RCP):

1. Complaint.

2. Summons ^Yith return attached.

3. Defendant's motion to dismiss.

4. Affidavit of O. R. Baum.

5. Minutes of the court of Oct. 18, 1955.

6. Amended complaint.

7. Motion of C. H. Elle Const. Co., for inspec-

tion.

8. Affida^dt iin support of motion.

9. Minutes of the Court of Oct. 24, 1955.

10. Stipulation—10 days for defendant to enter

appearance as to amended complaint after exchange

of policies.

11. Affidavit for leave to file amended and sup-

X)lemental complaint.

12. Motion for leave to file amended and supple-

mental complaint.

13. Amended and supplemental complaint.

14. Answer to amended and supplemental com-

plaint.

15. Motion of defendant to dismiss action.
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16. Motion of defendant to dismiss C. H. Elle

Const. Co. from the cause.

17. Motion of defendant to dismiss St. Paul-

Mercury Indemnity Co., from the action.

18. Defendant's demand for jury trial.

19. Notice requiring submission of motions on

brief.

20. Motion of plaintiffs to strike from answer to

amended and supplemental complaint.

21. Notice requiring submission of motions on

brief.

22. Stipulation—10 additional days for both par-

ties to file briefs.

23. Order—10 additional days for both parties

to file briefs.

24. Minutes of the court of Oct. 8, 1956.

25. Request for admissions filed by plaintiff.

26. Response to request for admissions.

27. Defendant's request for admissions.

28. Defendant's withdrawal of request for trial

by jury.

29. Notice of taking deposition of Wm. S. and

Jessie Gragon.

30. Plaintiffs' additional request for admissions.

31. Response to defendant's request for admis-

sions.

32. Response to plaintiffs' additional request for

admissions.

33. Notice to present motion on Nov. 30, 1956.

34. Motion for production of docimients, etc.

35. Depositions of Jessie Gagon and William S.

Gagon.

36. Minutes of the court of Nov. 29, 1956.



Western Casualty and Surety Co. 201

37. Notice to present motion on Dec. 3, 1956.

38. Motion for production of docimients, etc.

39. Minutes of the Court of Dec. 3, 195(3.

40. Minutes of the Court of Dec. 7, 1956.

41. Depositions of M. Burke Horsley and C. H.

Elle.

42. Stipulation to submit case on files and rec-

ord.

43. Sti])ulation and order—time to file briefs.

44. Stipulation—15 additional days for defend-

ant's brief ordered.

45. Stipulation—15 additional days for defend-

ant's brief.

46. Opinion of Judge Clark.

47. Stipulation and order—Jan. 4, 1958 for fil-

ing objections to or response to Findings of Fact

and Conclusions of Law.

48. Exceptions to findings of fact and conclu-

sions of law and i)roposed amendments thereto.

49. Order overruling proposed amendments and

objections.

50. Findings of fact and conclusions of laAV and

judgment.

51. Acknowledgment of service of notice and

bond on appeal.

52. Notice of ajopeal.

53. Bond on appeal.

54. Designation of record on ai^peal.

In Witness Whereof I have hereunto set my
hand and affixed the seal of said court this 5th day

of March, 1958.

[Seal] /s/ ED. M. BRYAN,
Clerk.
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[Endorsed] : No. 15932. United States Court of

Appeals for the Ninth Circuit. C. H. Elle Con-

struction Co., a corporation and St. Paul-Mercury

Indemnity Co., a corporation, Appellants, vs. West-

em Casualty and Surety Company, a corporation.

Appellee. Transcript of Record. Appeal from the

United States District Court for the District of

Idaho, Eastern Di\asion.

Filed: March 10, 1958.

Docketed: March 17, 1958.

/s/ PAUL P. O'BRIEN,
Clerk of the United States Court of Appeals for

the Ninth Circuit.

1

In The United States Court of Appeals,

For The Ninth Circuit

No. 15932 '

C. H. ELLE CONSTRUCTION CO., a corpora-

tion, and ST. PAUL-MERCURY INDEM-
NITY CO., a corporation.

Plaintiffs-Appellants,

vs.

WESTERN CASUALTY AND SURETY COM-
PANY, a corporation.

Defendant-Appellee.

STATEMENT OF POINTS ON APPEAL

Plaintiffs-Appellants herewith present their state-

ment of points upon which they will rely on the

Appeal in this matter.
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I.

That the Trial Court vnvd in its Conchisions of

Law tliat tlio Jiiiy Verdict in the State Court

action, designated in tlie District Court of the

Fifth Judicial District of the State of Idaho, in

and for the County of Baimock, and entitled Mary
Lou Campbell, and Terrell Ray Campbell and Cur-

tis Howard Campbell, minors, by their Guardian

Ad Litem, Mary TjOU Campbell, Plaintiffs, v. C. H.

Elle Construction Co., a corporation, M. Burke

Horsley, Max Larsen, and W. S. Gagon, Defend-

ants, operated as a final determination of the issue

as to whether or not the vehicle involved was being

operated by the employee of C. H. Elle Construc-

tion Company with the consent of the named in-

sured of the defendant herein.

IL
The Trial Couri erred in its Finding of Fact V

in findings as follow^s:

"The Jury, having found that the truck was not

being operated with his permission and consent.'^

III.

That the Trial Court erred in entering Judgment

in favor of the defendant and against the plaintiffs.

TV.

That the Trial Court erred in not holding, from

the files, records and facts in this action, that the

vehicle insured by Western Casualty and Surety

Company was being operated at the time of the

collision with the permission of the named insured

under the terms and conditions of the insurance
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policy issued by the defendant-appellee, Western

Casualty and Surety Company.

V.

Tliat the Trial Court erred in not holding that

under the terms of the policy written hj the de-

fendant-appellee, Western Casualty and Surety

Company, the said plaintiff-appellant herein, C. H.

Elle Construction Company, became an also in-

sured, and that the said insurance coverage became

the primary insurance coverage up to the limits of

the policy so issued by the defendant-appellee

Western Casualty and Surety Company.

VI.

That the Trial Court erred in not detennining

that the use of the vehicle by one M. Burke Hors-

ley as the employee of C. H. Elle Construction

Company was within the coverage and uses set

forth in the policy issued by the defendant-appel-

lee Western Casualty and Surety Company.

VII.

That the Trial Court erred in not granting Judg-

ment to the plaintiffs and against the defendant-

appellee in the amount of $13,630.93, plus interest,

plus costs of suit.

Dated this 17th day of March, 1958.

MERRILL & MERRILL,
/s/ By W. F. MERRILL,

Attorneys for Plaintiffs-

Appellants.

Acknowledgment of Service Attached.

[Endorsed]: Filed March 19, 1958. Paul P.

O'Brien, Clerk.
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[Title of Coui-t of Appeals and Cause.]

DESIGNATION OF CONTENTS OF
RECORD ON APPEAL

Pursuant to Rule 75 (a) of the Federal Rules of

Civil Procedure, the Plaintiffs-Appellants hereby

designate for inclusion in the record on Appeal to

the United States Court of Appeals for the Ninth

Circuit, taken by Notice of Appeal filed the 24th

day of Fel)niaiy, 1958, the following portions of

the record proceedings and evidence in this action:

1. Complaint.

2. Summons with Return attached.

3. Motion to Dismiss.

4. Record of Hearing of October 18, 1955.

5. Amended Complaint.

6. Motion for leave to file Amended and Supple-

mental Complaint.

7. Affidavit in support of Motion.

8. Amended and Supplemental Complaint.

9. Answer to Amended and Supplemental Com-
plaint.

10. Motion to Dismiss St. Paul-Mercury Indem-

nity Co.

11. Motion to Dismiss C. H. Elle Construc-

tion Co.

12. Motion to Dismiss.

13. Motion to Strike from Answer to Amended
& Supplemental Complaint.

14. Record of Hearing of October 8, 1956.
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15. Requests for Admissions, filed Nov. 1, 1956.

16. Response to Requests for Admissions, filed

Nov. 9, 1956.

17. Requests for Admissions, filed Nov. 9, 1956.

18. Response to Defendant's Request for Admis-

sions, filed Nov. 19, 1956.

19. Plaintiffs' Additional Requests for Admis-

sions, filed Nov. 19, 1956. J

20. Response to Plaintiffs' Additional Requests

for Admissions, filed Nov. 26, 1956.
,

21. Deposition of Jessie Gagon.

22. Deposition of Wm. S. Gagon.

23. Motion for Production of Documents, etc.

24. Record of Hearing of December 3, 1956.

25. Order to Submit on Depositions and Briefs,

filed December 7, 1956.

26. Deposition of M. Burke Horsley.

27. Deposition of C. H. Elle.

28. Stipulation Re. Admissions and Submission

of Cause on Records and Depositions, filed January

13, 1957.

29. Opinion.

30. Exception to Findings of Fact and Conclu-

sions of Law, and Proposed Amendments to Find-

ings of Fact and Conclusions of Law.

31. Order overruling Proposed Amendments and

Objections to Findings of Fact; Conclusion.

32. Findings of Fact, Conclusions of Law, and

Judgment.

33. Notice of Appeal.
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34. Bond on Appeal.

35. Notice to Appellee.

36. Acknowledgment of Service.

37. Designation of Contents of Record on

Appeal.

38. Statement of Points on Appeal.

Dated this 17th day of March, 1958.

MERRILL & MERRILL,
/s/ By W. F. MERRILL,

Attorneys for Plaintiffs-

Appellants.

Acknowledgment of Service Attached.

[Endorsed]: Filed March 19, 1958. Paul P.

O'Brien, Clerk.
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[Title of Court of Appeals and Cause.]

MANDATE

United States of America, ss

:

The President of the United States of America

To the Honorable, the Judges of the United States

District Court for the District of Idaho, Eastern

Division, Greeting:

Whereas, lately in the United States District

Court for the District of Idaho, Eastern Division,

before you or some of you, in a cause between C. H.

Elle Construction Co., a corporation, et al.. Plain-

tiffs, and Western Casualty & Surety Co., a corpora-

tion. Defendant, No. 1916, a Judgment was duly

entered on the 31st day of January, 1958; which

said Judgment is of record and fully set out in the

office of the Clerk of the said District Court, to

which record reference is hereby made and the same

is hereby expressly made a part hereof.

And Whereas, the said C. H. Elle Construction

Co., a corporation, et al., appealed to this Court as

by the inspection of the transcript of the record of

said District Court, which was brought into the

United States Court of Appeals for the Ninth Cir-

cuit by virtue of an appeal agreeably to the Act of

Congress, in such cases made and provided, fully

and at large appears.

And Whereas, on the 30th day of December, in

the year of our Lord, one thousand nine hundred

and fifty-eight, the said cause came on to be heard
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before the said United States Court of Appeals for

the Ninth Circuit, on the said transcript of record,

and was duly submitted:

On Consideration Whereof, it is now here ordered

and adjudged by this Court, that the Judgment of

the said District Court in this cause be, and hereby

is reversed, with costs in favor of the Appellants,

and against the Appellee, and that this cause be,

and hereby is remanded to the said District Court

for such further action as the trial court may deem

proper and consistent with the views expressed in

the opinion of this Court.

It is Further Ordered and adjudged by this Court,

that the Appellants recover against the Appellee for

their costs herein expended and have execution

therefor.
(December 2, 1958)

You, Therefore, Are Hereby Commanded that

such proceedings be had in said cause, in conformity

with the opinion and judgment of this Court, as

according to right and justice, and the laws of the

United States, ought to be had, the said appeal not-

withstanding.

Witness the Honorable Earl Warren, Chief

Justice of the United States, the ninth day of Febru-

ary in the year of our Lord one thousand nine

hundred and fifty-nine.

[Seal] PAUL P. O'BRIEN,

Clerk, United States Court of Appeals for thi

Ninth Circuit.

I

I
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Costs

Clerk, Docket Fee, Court of Appeals . . . .$ 25.00

Printing Record 617.15

Total $642.15

United States Court of Appeals

for the Ninth Circuit

No. 15,932

C. H. ELLE CONSTRUCTION CO., a Corpora-

tion, and ST. PAUL-MERCURY INDEM-
NITY CO., a Corporation,

Appellants,
vs.

WESTERN CASUALTY AND SURETY COM-
PANY, a Corporation,

Appellee.

APPEAL FROM THE UNITED STATES DIS-

TRICT COURT FOR THE DISTRICT OF
IDAHO, EASTERN DIVISION

Before: Healy, Orr, and Pope, Circuit Judges.

Orr, Circuit Judge

:

Appellant St. Paul-Mercury Indemnity Co., an

insurer of appellant Elle Construction Co., paid a

judgment rendered against said company by an

Idaho State Court. In the instant action St. Paul-

Mercury is attempting to recover from Western

Casualty and Security Co., hereafter Western the

amount it paid on the judgment.



212 C. H. Elle Construction Co., et al., vs.

The factual background follows. A Mr. Horsley,

an employee of Elle Construction Co., while driving

a truck belonging to a Mr. Gogan, and then and

there being on Elle Construction Co. business col-

lided with a vehicle driven by a Mr. Campbell who

died as a result of injuries received in said collision.

Campbell's widow and children sued Elle Construc-

tion Co., Horsley and Gogan and secured a judgment

against Elle Construction Co. and Horsley. Gogan

was exonerated on the basis of a finding by the

jury that he had not given Horsley permission to

drive the truck within the meaning of an Idaho

Statute imputing negligence to the owner of a car

when it is being driven with his permission. Idaho

Code §49-1004.

The policy issued by Western to Gogan contained

a so-called "omnibus clause" which covered anyone

driving the truck with the owner's permission as a

named insured and that in the event the named in-

sured became liable, Western would become liable.

Since St. Paul-Mercury's policy covering Elle Con-

struction Co. contained a provision to the effect that

its coverage would not apply if there was in ex-

istence at the time another policy covering the same

accident, except as to any liability for an excess of

the coverage over the existing additional policy, St.

Paul-Mercury contends that the amount of the judg-

ment paid by it is recoverable from Western be-

cause Western is primarily liable.

The trial court very properly recognized that in

order for Western to become liable, in any event,
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tlieiv must have been pcrinissioii from Gogan to

Horsley to driAe the truck, but took the view that

the verdict rendered in the state court and the judg-

ment in favor of Gogan i)redicated thereon to the

effect that Gogan had not given permission to Hors-
ley to driv(> tli(» truck "was conclusive on the issue

of whether Horsley was driving the vehicle with the

owner 's permission. '

'

The evident theory of the trial court was that the

finding and judgment of the state court constituted

an estoppel. For such an estoppel to arise there

must have been a previous opportunity for litiga-

tion of the question, or an actual previous participa-

tion in the litigation, by the party against whom the

estoppel is asserted or his privy. In the state court

action appellants were not in an adversary position to

Gogan in whose favor the judgment ran as Gogan,
Elle Construction Co. and Horsley were all parties

defendant. Plaintiffs in the state court were the only

parties adverse to Gogan and appellant was not in

privity wath them. Collard v. Universal Automobile
Insurance Co., 55 Idaho 560, 45 P.2d 288 (1935).

I There were no pleadings between appellants and
I Gogan, and the appellee was not a party to the state

]
action. Hence, the issue of permissive use, either

;
within the meaning of the Idaho statute or the in-

1 surance policy, has not yet been litigated by appel-

ilants or their privies against anyone; they have
mot yet had their day in court. The Restatement of

[Judgments (1942) aptly states the applicable law in

I
Section 82

:
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"The rendition of a judgment in an action

does not conclude parties to the action who are

not adversaries under the pleadings as to their

rights inter se upon matters which they did not

litigate, or have an opportunity to litigate, be-

tween themselves."

Although it is possible under Idaho procedure to

file cross-complaints as to matters arising out of the

same transaction against parties or non-parties

(Idaho Code §5-617), that section is permissive only

and does not foreclose one who has not taken ad-

vantage of it from asserting the matter later in a

separate suit. Colorado National Bank of Denver v.

The Meadow Creek Livestock Co., 36 Idaho 509, 211

Pac. 1076 (1922). Even if the rule were otherwise,

the record before us fails to disclose that the subject

matter which appellants seek to litigate in the instant

case could have been presented in a cross-complaint

under the Idaho Code. See Stearns v. Graves, 61

Idaho 233, 99 P.2d 955 (1910). The burden is on

appellee, defendants below, to establish all elements

of the affirmative defense of estoppel under Idaho

law. See Collard v. Universal Automobile Insurance

Co., 55 Idaho 560, 45 P.2d 288 (1935). As this is a

diversity case, state law controls the issue of burden

of proof. Cities Service Oil Co. v. Dunlap, 308 U.S.

208 (1939). Here, appellee has made no attempt at

showing that it was a proper subject for a cross-

complaint.

Appellant urges that this Court is in a position

from the record before us to order judgment en-

tered for it. We are not so persuaded. Questions re-
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main whose solution is in tlic tirst instance excln-

sively with the trial court.

The judgment is reversed and the cause remanded

for such further action as the trial court may deem

l)roper and consistent with the views herein ex-

pressed.

Reversed.

[Endorsed] : Opinion. Filed December 2, 1958.

PAUL P. O'BRIEN,
Clerk.

[Endorsed] : Filed February 11, 1959.

In the United States District Court for the

District of Idaho, Eastern Division

Case No. 1916-E

C. H. ELLE CONSTRUCTION CO., a Corpora-

tion, and ST. PAUL-MERCURY INDEM-
NITY CO., a Corporation,

Plaintiffs,

vs.

WESTERN CASUALTY AND SURETY COM-
PANY, a Corporation,

Defendant.

STIPULATION

It is Stipulated and Agi-eed by and between the

attorneys representing the respective parties, that
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the record as now made is by such counsel deemed

to be complete and that neither side desires to sub-

mit additional proof ; and

It Is Further Stipulated and Agreed that the

matter is again resubmitted to the Honorable

Chase A. Clark, United States District Judge, for

further consideration, pursuant to the mandates of

the Court of Appeals, Ninth Circuit, the only

reservation being that each party is hereby privi-

leged to file additional briefs in the matter, each side

having sixty days in which to submit any addi-

tional brief or briefs.

Dated this 11th day of August, 1959.

MERRILL & MERRILL,

By /s/ W. F. MERRILL,

/s/ R. D. MERRILL,

/s/ A. L. MERRILL,

Attorneys for Plaintiffs.

/s/ 0. R. BAUM,

/s/ BEN PETERSON,
Attorneys for Defendant.

[Endorsed] : Filed August 13, 1959.
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[Title of District Court and Cause.]

MEMORANDUM
Appearances

:

MERRILL AND MERRILL,
W. F. MERRILL, of Counsel,

Attorneys for Plaintiffs,

O. R. BAUM and

BEN PETERSON,
Attorneys for Defendant.

Clark, Chief Judge.

This matter is before the Court for further con-

sideration pursuant to the mandate of the Court of

Appeals, Ninth Circuit, filed herein February 11,

1959, it having been stipulated by counsel for the

respective parties that the matter be resubmitted on

the record and pleadings, including the depositions,

on file herein.

The Court of Appeals having held that there has

been no determination of the question which is

binding on these plaintiffs, this Court is to determine

whether or not Horsley was, at the time in question,

driving the vehicle with the permission of the named

insured, so as to make the said Horsley an insured

under the provisions of the policy.

The named insured was one Wm. S. Gagon.

The vehicle insured and involved herein was of a

truck-type and was used in the operation of his

business which was a lumber yard.
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The Court has reviewed the pleadings, the deposi-

tions of Jessie Gagon, Wm. S. Gagon, M. Burke

Horsley and C. H. Elle, and is of the opinion that

the evidence is insufficient to show that Horsley was

driving the vehicle with the permission, express or

implied, of the named insured. This being true, there

can be no recovery by the plaintiffs herein.

Counsel for Defendant may prepare Findings of

Fact, Conclusions of Law and Judgment, submitting

the original to the Court and serving a copy on op-

posing counsel.

[Endorsed] : Filed March 15, 1960.

[Title of District Court ^nd Cause.]

PLAINTIFFS' PROPOSED FINDINGS OF
FACT, CONCLUSIONS OF LAW AND
JUDGMENT

Plaintiffs submit herewith Proposed Findings of

Fact, Conclusions of Law and Judgment

:

Findings of Fact

The Court finds:

I.

That the plaintiff, C. H. Elle Construction Co., a

corporation, is a corporation duly organized and

existing under the laws of the State of Idaho and

is engaged in the general construction business in

Pocatello, Bannock County, Idaho.
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II.

That the i)]ai]itiff, St. Paul-Mercury Indemnity

Co., a corporation, is a foreign corporation exist-

ing- under the laws of Minnesota and is qualified

and licensed to do business in the State of Idaho

as a casualty company.

III.

That the defendant, Western Casualty and Surety

Company, a corporation, is a foreign corporation

existing under the laws of Kansas and is qualified

to do business in the State of Idaho.

IV.

That the C. H. Elle Construction Company, a cor-

poration, is a citizen of Idaho and the plaintiff, St.

Paul-Mercury Indemnity Co., a corporation, is a

citizen of Minnesota and that the Western Casualty

and Surety Company, a corporation, is a citizen of

Kansas and that the Court had jurisdiction of this

matter.

V.

That the St. Paul-Mercury Indemnity Company,

a corporation, had heretofore issued its policy of in-

surance insuring C. H. Elle Construction Company,

a corporation, against loss from all such sums as the

C. H. Elle Construction Company shall become obli-

gated to pay by reason of liability imposed by law

for bodily injury, said policy providing, however,

as follows:

"Other Insurance—No insuring agreement hereof

shall apply to any loss if the insured is, or would
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be but for the existence of such insuring agreement,

insured against such loss under an}^ other policy or

policies, bond or bonds, except as respects any ex-

cess beyond the amount which would have been pay-

able under any other such policy or policies, bond or

bonds, had such insuring agreement not been effec-

tive."

VI.

That the defendant. Western Casualty and Surety

Company, a corporation, issued an automobile lia-

bility policy to William S. Gagon covering and in-

suring a certain 1954 Chevrolet two-ton truck, the

truck involved herein; such policy provided insur-

ance against public liability for personal injury in

the amount of $10,000 for one person and for prop-

erty damage in the amount of $10,000.

VII.

That on August 22, 1954, the date of the accident

between M. Burke Horsley and Arnold Campbell,

both of the aforementioned policies were in full

force and effect. On said date, M. Burke Horsley, an

employee of C. H. Elle Construction Co., made ar-

rangements to borrow the said 1954 Chevrolet truck

owned by William S. Gagon and Jessie Gagon, hus-

band and wife, by requesting the use of said truck

by Jessie Gagon; that the said M. Burke Horsley

went to the Gagon Company, a lumber yard, and

received the keys to said truck from Jessie Gagon;

that after the date of the accident the said Gagon

Lumber Company, submitted a statement to C. H.



Western CasunK jj (ind Ski cfij Co. 221

Elle Construction Company in the amount of $15

for the use of said truck, which said amount was

])aid; tliat after said accident the Western Casualty

and Surety Company, by and tlirough its duly au-

tliori/cd agency, ])aid for and on l)eha]f of the said

AA^illiani S. Gagon the collision feature of their

policy; that after said accident, tlie Western

Casualty and Surety Company, by and through its

duly authorized agent, tiled with the State of Idaho

a certain document designated as SR-21, which said

document, under oath, recited that the policy of the

Western Casualty and Suret}^ Company applied to

the operator of the vehicle, W. Burke Horsley, Soda

Springs, Idaho.

VIII.

That while operating said above-described Chev-

rolet truck, M. Burke Horsley was involved in an

accident from which Arnold Campbell sustained

fatal injuries. Suit was brought for his death by

Mary Lou (^anipbell, his widow, against C. H. Elle

Construction Company, M. Burke Horsley, and Wil-

liam S. Gagon in the District Court of the Fifth

Judicial District of the State of Idaho, in and

for the County of Bannock; that the result of said

trial was a verdict against M. Burke Horsley and

C. H. Elle Construction Co. in an amount of $15,000,

plus costs ; that said verdict, in the total amount of

$15,371.40, was paid and satisfied on behalf of the

C. H. Elle Construction Co., a corporation, and M.

Burke Horsley, by the plaintiff, St. Paul-Mercury

Indemnity Co., a corporation.
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IX.

That said policy of insurance heretofore issued by

the Western Casualty and Surety Company pro-

vided, in part, as follows:

''With respect to the insurance for bodily injury

liability and for property damage liability, the un-

qualified word 'insured' includes the named insured

and also includes any person or organization legally

responsible for the use thereof, provided the actual

use of the automobile is by the named insured or

with his permission."

X.

That the said 1954 Chevrolet truck owned by Wil-

liam S. Gagon and Jessie Gagon, at the time of the

accident in which Arnold Campbell was killed, w^as

being used with the permission of the named in-

sured in that policy issued by Western Casualty and

Surety Company.

Conclusions of Law

I.

M. Burke Horsley, an employee of C. H. Elle

Construction Company, w^as using the 1954 Chev-

rolet truck, insured by Western Casualty and Surety

Company, with the permission of the named insured,

under the terms and provisions of that certain in-

surance policy Xo. UI 518973, issued by Western

Casualty and Surety Company in favor of William

S. Gagon, insured.

II.

That the said C. H. Elle Construction Company

was an organization legally responsible for the use
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of the vehicle within the terms of that certain in-

surance jjolicy issued by Western Casualty and

Surety Company iii favor of William S. Gagon, in-

sured.

III.

That uiulci' the terms of the above-described in-

surance policy, the said M. Burke Horsley and

C. H. Elle Construction Company became also in-

sured, and said insui*ance coverage became the pri-

mary insurance coverage on behalf of the said M.

Burke Horsley and C. H. Elle Construction Com-

pany, up to the limits of said policy.

IV.

That the plaintiffs herein, having paid the judg-

ment in the action in the State Court of the State of

Idaho, are entitled to be indemnified in the amount

of $13,630.93, plus interest from the 18th day of

April, 1956, the date of satisfaction of said judg-

ment, together with costs of this action.

Let judgment enter.

Respectfully submitted,

MERRILL & MERRILL,

By /s/ W. F. MERRILL,
Attorneys for Plaintiffs.

Affidavit of mail attached.

[Endorsed] : Filed April 12, 1960.
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[Title of District Court and Cause.]

EXCEPTIONS TO FINDINGS OF FACT AND
CONCLUSIONS OF LAW

Come Now the plaintiffs and except to the Find-

ings of Fact and Conclusions of Law heretofore

submitted by the defendant, said Exceptions being

filed pursuant to Rule 15 of the Rules of the United

States District Court for the District of Idaho, and

Rule 52, Federal Rules of Civil Procedure.

Exceptions to Findings of Fact

I.

Plaintiffs except to Finding of Fact No. V upon

the grounds and for the reason that the same is in-

complete in that said policy referred to also con-

tains the following provision

:

''Other Insurance—No insuring agreement hereof

shall apply to any loss if the insured is, or would

be but for the existence of such insuring agreement,

insured against such loss under any other policy or

policies, bond or bonds, except as respects any ex-

cess beyond the amount which would have been pay-

able under any other such policy or policies, bond

or bonds, had such insuring agreement not been

effective."

II.

Plaintiffs except to that portion of Finding of

Fact No. VII

:

"* * * That the vehicle owned by William S.

Gagon, insured by Western Casualty and
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Surety Company, a corporation, was being

driven by M. Burke Horsley without the per-

mission, express or implied, of the named in-

sured in said policy, namely, William S. Gagon.

"That at no time previous to this occasion

had M. Burke Plorsley borrowed said truck or

used said truck as an employee of the C. H.

Elle Construction Company, or any other truck

owned by William S. Gagon, in the further-

ance of either his business or that of the C. H.

Elle Construction Company."

on the grounds and for the reason that the same is

not supported by the evidence and is contrary to

law.

III.

Plaintiffs except to Finding of Fact No. X on

the ground that the same is contrary to the evi-

dence.

IV.

Plaintiffs except to that portion of Finding of

Fact No. XI as follows:

u* * * ipi^at the truck was not being used

with the knowledge or permission, express or

implied, of the named insured in said policy,

nor was the lending ever ratified by said named

insured nor did said named insured, at said

time or at any other time, directly or indi-

rectly, authorize M. Burke Horsley, or grant

permission to him, to use said truck in the

employ of C. H. Elle Construction Company,

nor had Jessie Gagon on said date, or any other
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date, loaned the equipment of this particular

truck to M. Burke Horsley or to any other per-

upon the grounds and for the reason that the same

is not supported by the evidence and is contrary to

law.

V.

Plaintiffs except to Finding of Fact No. XII upon

the grounds that the same is not supported by the

evidence adduced at said trial.

VI.

Plaintiffs except to Finding of Fact No. XIII

upon the grounds that the same is contrary to the

evidence and contrary to law.

Exceptions to Conclusions of Law

I.

Plaintiffs except to Conclusions of Law I, II,

IV and V upon the grounds that the same are not

supported by the evidence in said case and that the

evidence is conclusively to the contrary and that the

same are contrary to law.

11.

Plaintiffs except to Conclusions of Law No. Ill

upon the ground that the same is contrary to the

evidence adduced and is contrary to law in that the

evidence is conclusive that the defendant, Western

Casualty and Surety Company, under its policy,

had the primary obligation of defense and payment

of damages up to the limits of its policy.
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Respect I'lilly sul)mitt('(l,

MERRILL k MERRILL,

By /s/ W. MERRILL.

AtHdinit ol* Service by Mail attached.

[Endorsed]: Filed April 12, 1960.

[Title of District Court and Cause.]

ORDER

Pursuant to the Memorandum of the Court filed

herein March 15, 1960, the Defendant submitted its

proposed Findings of Fact, Conclusions of Law and

Judgment to which the Plaintiffs have duly filed

their Exceptions and have also submitted their pro-

posed Findings, Conclusions and Judgment. The

Court has fully considered the same and it appears

that the exceptions are without merit and there-

fore.

It is hereby Ordered That the exceptions be and

the same are hereby Overruled.

Dated this 5th day of May, 1960.

/s/ CHASE A. CLARK,
Chief Judge, United States District Court, District

of Idaho.

,
[Endorsed]: Filed May 5, 1960.
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[Title of District Court and Cause.]

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

Findings of Fact

The Court finds:

I.

That the Plaintiff, C. H. Elle Construction Co.,

a corporation, is a corporation duly organized and

existing under the laws of the State of Idaho and

is engaged in the general construction business in

Pocatello, Bannock County, Idaho.

II.

That the Plaintiff, St. Paul-Mercury Indemnity

Co., a corporation, is a foreign corporation existing

under the laws of Minnesota and is qualified and

licensed to do business in the State of Idaho as a

casualty company.

III.

That the Defendant, Western Casualty and

Surety Company, a corporation, is a foreign cor-

poration existing under the laws of Kansas and is

qualified to do business in the State of Idaho.

IV.

That the C. H. Elle Construction Company, a

corporation, is a citizen of Idaho and the Plaintiff,

St. Paul-Mercury Indemnity Co., a corporation, is

a citizen of Minnesota and that the Western Cas-
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unity and Surety ('(Uiii)aiiy, a corijoratioii, is a

citizen of Kansas and that tlie Court had jurisdic-

tion of this matter.

V.

That the St. I'anl-Mereury Indemnity Co., a cor-

poration, iiad heretofore issued its policy of insur-

ance insuring- C. H. Elle Construction Co., a cor-

poration, against loss from all sucli sums as C. H.

i^lle Construction Company shall become obligated

to pay by reason of lialiility imposed by law for

bodily injury.

VI.

That the defendant, Western Casualty and

Surety Company, a corporation, issued an automo-

bile liability policy to William S. Gagon in which

said policy a certain 1954 Chevrolet, 2-ton truck

was described; such policy insuring against public

liability for personal injury in the amount of $10,-

000.00, each person, and for property damage in

the amount of $10,000.00, each accident.

VII.

That on or about the 22nd day of August, 1954,

and heretofore, and at all times before that date,

the said Chevrolet truck described in said policy

(•r insurance was used exclusively in the lumber

\ard business of the William S. Gagon Company;

that the 22nd day of August, 1954, was a Sunday

and on or about that date, and previously thereto,

me M. Burke Horsley was an employee of C. H.

Elle Construction Company and in such capacity
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on said date attempted to contact the named in-

sured, William S. Gagon, the owner of said truck

and the insured in said Western Casualty Company-

policy. Mr. Gagon, on said day, was out of town

and not available; that M. Burke Horsley called

Mrs. Jessie Gagon at her home and borrowed the

truck from her and she obtained the keys for him

at the lumber yard; that the vehicle owned by Wil-

liam S. Gagon, insured by Western Casualty and

Surety Company, a corporation, was being driven

by M. Burke Horsley without the permission, ex-

press or implied, of the named insured in said

policy, namely, William S. Gagon.

That at no time previous to this occasion had M.

Burke Horsley borrowed said truck or used said

truck as an employee of the C. H. Elle Construc-

tion Company, or any other truck owned by Wil-

liam S. Gagon, in the furtherance of either his

business or that of the C. H. Elle Construction Com-

pany.

VIII.

That said policy of insurance heretofore issued

by the Western Casualty and Surety Company, a

corporation, provides, in Paragraph 3 thereof, as

follows

:

"With respect to the insurance for bodily injury

liability and for property damage liability the un-

qualified word 'insured' includes the named insured

and also includes any person or organization legally

responsible for the use thereof, provided the actual
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use of tlic automobile is l)y \\\v uaincd insuicd or

with his ixM'inission."

IX.

Tht' j)olicy oL' insurance issued by the Western

Casualty and Surety Company, a corporation, De-

fendant, ])rovides as follows:

Name of Insured: William S. Gagon.

Address: Soda Springs, Caribou County, Idaho.

Oeeu])ation of named insured: Lumber business,

Builder, Hardware Dealer, Self, Soda Springs.

X.

That at no time previous to this occasion had M.

i Burke Horsley, C. H. Elle Construction Co., a cor-

t
poration, or any other of the C. H. Elle Construc-

i tion employees ever borrowed this truck or any

other truck owned by William S. Gagon.

XL
That after taking said truck and driving aw^ay

from the Gagon Lumber Yard, M. Burke Horsley

was involved in an accident, the result of which a

certain Arnold Campbell was killed; that the truck

was not being used with the knowledge or permis-

sion, express or implied, of the named insured in

said policy nor was the lending ever ratified by said

named insured nor did said named insured, at said

time or at any other time, directly or indirectly,

authorize M. Burke Horsley, or grant permission

to him, to use said truck in the employ of C. H.
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Elle Construction Company, nor had Jessie Gagon ,

on said date, or any other date, loaned the equip-
j

ment of this particular truck to M. Burke Horsley

or to any other person; that the said Jessie Gagon

was not named in said policy of insurance and was

not a named insured in said policy written by the

Western Casualty and Surety Company, a corpora-

tion.

XII.

That the said Jessie Gagon kept the books of the

Gagon Lumber Yard but had nothing to do with

the buying or selling or handling of the business

affairs of said lumber yard, save and except in the

capacity of keeping books at the place of business;

that the said Jessie Gagon was not named in said

policy of insurance issued by the Western Casualty

and Surety Company, a corporation, as an insured.

XIII.

That the said 1954 Chevrolet truck owned by Wil-

liam S. Gagon, at the time of the accident in which

Arnold Campbell was killed, was not being used

with the knowledge or permission of the named in-

sured in said policy.

Conclusions of Law

From the foregoing Findings of Fact the Court

makes the following Conclusions of Law

:

I.

That on or about the 22nd day of August, 1954,

the truck being driven by M. Burke Horsley was
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Hot Ix'iim' driven \)\ him with the i)ei'inissi()n or

consent of tlie nanied insui'ed, namely, William S.

(Jauon, nor was the nso thereof ever ratified hy the

named insured.

IT.

Tliat the said truek, at said time and place of the

accident, not being driven with the ])ermission of

the named insured, the said policy of insurance

issued l)y the Western Casualty and Surety Corn-

pan}', a corporation, did not insure M. Burke

Horsley or C. H. Elle Construction Company, a

corporation, or either of them, against any legally

imposed liability.

III.

That at the time of the accident in which Arnold

Cam])bell was killed, the plaintiff herein, as set

forth in said Findings of Fact, namely, the St. Paul-

Mercury Indemnity Co., a corporation, had issued

a policy of insurance which did insure C. H. Elle

Construction Company, a corporation, and M. Burke

Horsley in the operation of said truck for which

the said plaintiff, St. Paul-Mercury Indemnity Co.,

a corporation, did have an obligation to pay said

Judgment against M. Burke Horsley and against

C. H. Elle Construction Company, a corporation,

and which said Judgment and costs were i3aid.

IV.

That the said St. Paul-Mercury Indenmity Co.,

a corporation, plaintiff herein, does not have any



234 C. H. Elle Construction Co., et al., vs.

claim against the defendant, Western Casualty and

Surety Company, a corporation, nor does the West-

ern Casualty and Surety Company, a corporation,

defendant herein, have any legal obligation to pay

the plaintiff, St. Paul-Mercury Indemnity Co., a

corporation, the amount of the Judgment rendered

against C. H. Elle Construction Company, a cor-

poration, and M. Burke Horsley on account of the

death of Arnold Campbell.

V.

That the said 1954 Chevrolet truck owned by Wil-

liam S. Gagon at the time it was involved in an ac-

cident when being driven by M. Burke Horsley, was

not being driven with the permission, express or

implied, of the named insured in said policy,

namely, William S. Gagon.

Dated this 5th day of May, 1960.

/s/ CHASE A. CLARK,
Chief Judge, United States District Court, District

of Idaho.

[Endorsed] : Filed May 5, 1960.
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111 the riiitt'd States District Court for the

District of Idaho, Eastern Division

No. 1916-E

C. TT. KLLE CONSTKUCTION CO., a Corpora-

tion, and ST. PAUL-MERCUKY TXDEM-
y.VV\ CO., a corporation,

Plaintiffs,

vs.

WESTERN CASUALTY AND SURETY COM-
PANY, a Corporation,

Defendant.

JUDGMENT

The above-entitled matter having been submitted

to the Court on Stipulations, Request for Admis-

sions and Depositions, and the Court having fully

considered such evidence, and each side having filed

Briefs with the Court, and the Court being fully

advised in the premises, and the Court having made

Findings of Fact and Conclusions of Law;

It Is Ordered, Adjudged and Decreed by the

Court that the Plaintiffs take nothing by reason

of said Complaint and that said action be dismissed

and that the defendant be allowed its costs incurred

herein.

Dated this 5th day of May, 1960.

/s/ CHASE A. CLARK,
United States District Judge.

Affidavit of Service by Mail attached.

[Endorsed] : Filed May 5, 1960.
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[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice Is Hereby Given, that C. H. Elle Con-

struction Co., a corporation, and St. Paul-Mercury

Indemnity Co., a corporation, plaintiffs above

named, hereby appeal to the United States Court

of Appeals for the Ninth Circuit from the final

judgment entered against them in this action on

the 5th day of May, 1960, said instrument being

designated '

'Judgment. '

'

MERRILL & MERRILL,

By /s/ W. F. MERRILL,
Attorneys for Plaintiffs-

Appellants.

[Endorsed] : Filed May 20, 1960.

[Title of District Court and Cause.]

BOND ON APPEAL

Know All Men by These Presents:

That the United States Fidelity and Guaranty

Company, a corporation, as Surety, and C. H. Elle

Construction Co., a corporation, and St. Paul-Mer-

cury Indemnity Co., a corporation, as Principals,

are held and firmly bound unto Western Casualty

and Surety Company, a corporation, in the sum of

Two Hundred Fifty Dollars ($250.00), to which
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\vt' hiiul (iin-si'l\-es, oiir successors and assigns,

jointly and scvci'ally.

Scaled with nur hands and Dated this 20th day

of May, 19(;().

Whereas, on tlie -"itli day of May, 19()(), in the

above-entitled action in the L'nited States District

Court for the District of Idaho, Eastern Division,

between C. H. Elle Construction Co., a corpoi'ation,

and St. Paul-Mercury Indemnity Co., a corpora-

jtion. Plaintiffs, and the said Western Casualty and

i Surety C()nii)any, a corporation. Defendant above

I

named, a Judgment was rendered against said Plain-

' tiffs and said Plaintiffs have duly filed a Notice of

A})peal from said Judgment;

Now, the condition of this Bond is that if said

Appeal is disallowed, or the JudgTnent affirmed, all

costs incurred by the Defendant or such costs as

I the A})pellate Court may award in the event such

I
Judgment is affirmed; that the payment of said

jeosts is hereby secured; otherwise, the obligation is

jto be void.

I

The undersigned agree that this is a Bond on

'Appeal from the United States District Court for

the District of Idaho, Eastern Division, to the

Tnited States Court of Appeals for the Ninth Cir-

cuit; given under the obligation of paragraph (C)

of Rule 73 of the Federal Rules of Civil Procedure.

C. H. ELLE CONSTRUCTION
CO.,

A Corporation, Principal;
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IS. Demand for jury trial by defendant.

19. Notice requiring submission of motions on

brief.

20. Motion of plaintiffs to strike from answer

to amended and supplemental complaint.

21. Notice requiring submission of motions on

brief.

22. Stipulation extending time for briefs on mo-

tions.

23. Order extending time for respective counsel

to file briefs on motions.

24. Minutes of the court of 10/8/56—motions to

dismiss and to strike taken under advisement.

25. Request of plaintiffs for admissions.

26. Response of defendant to request for ad-

missions.

27. Request of defendant for admissions.

28. AA^ithdrawal of request for trial by jury.

29. Notice of taking deposition of William S.

Gagon and Jessie Gagon.

30. Response of plaintiffs to request for admis-

sions.

31. Plaintiffs' additional request for admissions.

32. Response to plaintiffs' additional request for

admissions.

33. Motion of defendant for production of docu-

ments, etc., filed 11/26/56.

34. Notice of motion for production of docu-

ments, etc.

35. Minutes of the court of 11/29/56 denying

motion for production of documents, etc.

36. Motion of defendant for production of docu-

ments, etc., filed 11/30/56.
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37. Notice of motion of 11/30/56 for production

of* (Idciiiiu'iits, etc.

38. Minutes of the court of 12/3/56 p^rantiuo'

motion of 11/30/56 for i)roducti<>n of documents,

etc.

39. Mi mites of tlie court of 12/7/56 vacating

coui't trial and ordering case submitted on briefs.

40. Stipulation re documents, etc.

41. Sti])ulation and order extending time for

briefs.

42. Stipulation and order extending time for de-

fendant to file brief.

43. Stipulation for additional time for defend-

ant to file brief.

44. Opinion of the Court, filed 9/25/57.

45. Sti]nilation and order extending time for

plaintiffs to file objections or response to findings

of fact and conclusions of law.

46. Exceptions of plaintiffs to findings of fact

and conclusions of law and proposed amendments.

47. Order overruling proposed amendments and

objections to findings of fact and conclusions of

law.

48. Findings of fact and conclusions of law and

judgment, filed 1/31/58.

49. Notice of appeal by plaintiffs, filed 2/24/58.

50. Bond on appeal, filed 2/24/58.

51. AcknowledgTnent of service of notice and

bond on appeal of 2/24/58.

52. Designation of record on appeal, filed

3/5/58.

53. Mandate of U. S. Court of Appeals.
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54. Stipulation resubmitting cause to U. S. Dis-

trict Court.

55. Opinion of the Court, filed 3/15/60.

56. Plaintiffs' proposed findings of fact, conclu-

sions of law and judgment.

57. Exceptions to findings of fact and conclu-

sions of law, filed 4/12/60.

58. Affidavit of service of proposed findings, etc.

59. Order overruling exceptions to proposed

findings, etc., filed 5/5/60.

60. Findings of fact, conclusions of law, and

judgment, filed 5/5/60.

61. Judgment.

62. Notice of appeal, filed 5/20/60.

63. Designation of record on appeal, filed

5/20/60.

64. Bond on appeal, filed 5/20/60.

65. Acknowledgment of service of Notice and

Bond on appeal, filed 5/20/60.

66. Deposition of Jessie Gagon and William S.

Gagon.

67. Depositions of M. Burke Horsley and C. H.

Elle.

In witness whereof I have hereunto set my hand

and affixed the seal of said court this 25th day of

June, 1960.

[Seal] ED. M. BRYAN,
Clerk;

By /s/ LONA MANSER,
Deputy.
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[Endorsed] : No. 16994. United States Court of

Appeals for the Ninth Circuit. C. H. Elle Construc-

tion Co., a Corporation, and St. Paul-Mercui'> In-

demnity Co., a Corporation, Appellants, vs. Western

Casualty and Surety Co., a Corporation, Appellee.

Transcript of Record. Appeal from the United

States District Court for the District of Idaho,

Eastern Division.

Filed June 27, 1960.

Docketed July 8, 1960.

/s/ FRANK H. SCHMID,
Clerk of the United States Court of Appeals for the

Ninth Circuit.
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In the United States Court of Appeals

for the Ninth Circuit

No. 16994

C. H. ELLE CONSTRUCTION CO., a Corpora-

tion, and ST. PAUL-MERCURY INDEM-
NITY CO., a Corporation,

Plaintiffs-Appellants,

vs.

WESTERN CASUALTY AND SURETY COM-
PANY, a Corporation,

Defendant-Appellee.

STATEMENT OF POINTS
ON APPEAL

Plaintiffs-Appellants herewith present their state-

ment of points upon which they will rely on the

appeal in this matter

:

I.

That the Trial Court erred in its Findings of

Fact VII in finding:

"That the vehicle owned by William S. Gagon,

insured by Western Casualty and Surety Company,

a corporation, was being driven by M. Burke

Horsley without the permission, express or implied,

of the named insured in said policy, namely, Wil-

liam S. Gagon.

"That at no time previous to this occasion had

M. Burke Horsley borrowed said truck or used said
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truck as an ciiiitloyt'c oi' \\\v i\ II. I-]lIt' Construction

Company, (U- any othcj- truck owned by Williaju

S. Gagou, in the t'urthorancc of* t'itlici' liis husincss

or tliat of tlu' C. II. Kile Consti-uction CoTnjJany."

11.

That the Trial Court erred in its Findings of Fact

X ill tlnding:

"* * * That the truck was not bein^- used with the

M. IJuike Horsley, C. H. Elle Construction Co., a

corporation, or any other of the C. H. Elle Con-

struction employees ever borrow^ed this truck or any

other truck owned by William S. Gagon."

III.

That the Trial Court erred in its Findings of Fact

XI in finding:

u* * * That the truck was not being used with the

kn(nvledge or permission, express or implied, of the

named insured in said policy nor was the lending

;ever ratified by said named insured nor did said

named insured, at said time or at any other time,

directly or indirectly, authorize M. Burke Horsley,

or grant permission to him, to use said truck in the

employ of C. H. Elle Construction Company, nor

bad Jessie Gagon on said date, or any other date,

loaned the equipment of this particular truck to

M. Burke Horsley or to any other person."

IV.

That the Trial Court erred in its Findings of Fact

!XII in finding:
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''That the said Jessie Gagon kept the books of

the Gagon Lumber Yard but had nothing to do with

the buying or selling or handling of the business :

aifairs of said lumber yard, save and except in the

capacity of keeping books at the place of business;

that the said Jessie Gagon was not named in said

policy of insurance issued by the Western Casualty

and Surety Company, a corporation, as an insured."

V.

That the Trial Court erred in its Findings of Fact

XIII in finding:

"That the said 1954 Chevrolet truck owned by !

William S. Gagon, at the time of the accident in

which Arnold Campbell was killed, was not being

used wdth the knowledge or permission of the

named insured in said policy."

VI.

That the Trial Court erred in its Conclusion of

Law I that the truck being driven by M. Burke

Horsley was not being driven with the permission

or consent of the named insured nor was the use

thereof ever ratified by the named insured.

VII.

That the Trial Court erred in its Conclusions of

Law II that the said truck was not being driven

with the permission of the named insured, the

policy of insurance issued by Western Casualty

and Surety Company did not insure the said M.
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Biirkt' llorsloy or C. H. Elle Construction Com-

I)any.

VTIT.

h Tliat tlic 'I'lial Court (TiimI in its ( 'oiicliisions of
' Law 111 holding that the plaintiff, St. Paul-Mer-

cury Indcnniity Company, a coi-poration, did liave

an ()l)lii;ation to ])ay said judgment against M.

Bui'kc Hoi'sley and C. H. Ellc Construction Com-

])any, a c(»r]K)ration.

IX.

That the Trial Court erred in its Conclusions of

Law !
\' ill holding that the St. Paul-Mercury In-

demnity Com])an\' does not have any claim against

the Western Casualty and Surety Company, and

that the Western Casualty and Surety Company
has no l(\gal obligation to pay St. Paul-Mercury

Indenmity Company the amount of the judgment

rendered against C. H. Elle Construction Company
and ^L I^nrke Horsley.

X.

That the Trial Court erred in its Conclusions of

Law V in holding that the truck involved herein

was being driven without the permission, express or

implied, of the named insured.

XL
That the Trial Court erred in entering judgment

in favor of the defendant and against the plaintiffs.

XII.

That the Trial Court erred in not holding that

the vehicle involved herein was being operated with
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permission under the terms of the insurance policy

issued hy Western Casualty and Surety Company,

and in not holding that the said Western Casualty

and Surety Company had the legal obligation to

pay that certain judgment entered in the District

Court of the Fifth Judicial District of the State

of Idaho, in and for the County of Bannock, en-

titled Mary Lou Campbell, et aL, vs. C. H. Elle

Construction Company, et al., up to the limits of its

policy, and in not granting judgment to the plain-

tiffs and against the defendant in the sum of $13,-

630.93, plus interest from April 18, 1956, the date

of the satisfaction of said judgment by the plain-

tiffs, together with costs.

Dated this 8th day of July, 1960.

MERRILL & MERRILL,

By /s/ W. F. MERRILL,
Attorneys for Plaintiff-

Appellants.

Service of the foregoing acknowledged this 8th

day of July, 1960.

BAUM & PETERSON,

By /s/ O. H. BAUM.

[Endorsed] : Filed July 11, 1960.
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[Title of Court of Appeals and Cause.]

STIPULATION CONCERNING
PRINTING OF RECORD

AVhereas, the pleadings, evidence and record in

the above-entitled cause now on appeal are identical

with the pleadings, evidence and record in Case No.

15932 entitled C. H. Elle Construction Co., a cor-

poration, and St. Paul-Mercury Indemnity Co., a

corporation. Appellants, vs. Western Casualty and

Surety Company, a corporation, Appellee, hereto-

fore filed in this Court, save and except for the

proceedings had in the trial court since the man-

date of the Court of Appeals, Ninth Circuit, filed

February 11, 1959; and

Whereas, the proceedings had in the said trial

court since the mandate of the Court of Appeals,

Ninth Circuit, filed February 11, 1959, may, in ad-

dition to the above-printed record, be designated

in the usual manner as the contents of record on

appeal and printed pursuant to the rules of the

Court; and

Whereas, it would serve no useful purpose to

reprint the existing record for use in this appeal;

Now, Therefore, It Is Hereby Stipulated by the

parties, through their attorneys of record, that the

record in the case No. 15932, C. H. Elle Construc-

tion Co., a corporation, and St. Paul-Mercury In-

demnity Co., a corporation. Appellants, vs. Western

Casualty and Surety Company, a corporation, Ap-
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pellee, shall stand as a portion of the record on

appeal in this appeal, and in addition thereto there

may be designated in the usual manner as contents

of the record on appeal the proceedings had in the

trial court since the mandate of the Court of Ap-

peals, Ninth Circuit, filed February 11, 1959, said

additional items to be printed pursuant to the rules

of the Court.

It Is Further Stipulated that a copy of this Stipu-

lation and Order thereon shall be included in that

portion of the record to be printed in this case.

Dated this 6th day of July, 1960.

MERRILL & MERRILL,

By /s/ W. F. MERRILL,
Attorneys for Appellants.

BAUM & PETERSON,

By /s/ BEN PETERSON,
Attorneys for Appellee.

So Ordered:

/s/ RICHARD H. CHAMBERS,
Chief Judge, U. S. Court of Appeals for the Ninth

Circuit.

[Endorsed] : Filed July 11, 1960.






